THE 


AMERICAN LAW REVIEW. 


Vo. IV.] BOSTON, APRIL, 1870. [No. 3. 
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INFANT. 


WHETHER negligence on the part of a parent or guardian of an 
infant, in permitting the child to be exposed to an injury, will be 
a bar to an action brought by the infant for the injury against a 
third person who has caused it by his negligence, is a question 
which has recently attracted much attention in the courts of sev- 
eral of the States. That such negligence is a defence to the action, 
has been held by the Supreme Court of New York, in the case of 
Hartfield vy. Roper, 21 Wend. 615, and in many subsequent cases. 
The same doctrine has been held in Massachusetts in several 
cases; among others, in the cases of Wright v. Malden § Melrose 
R. R. Co., 4 All. 283, and Callahan v. Bean, 9 All. 401. In 
Wright v. Malden § Melrose R. R. Co., the matter is stated as 
follows : “In this Commonwealth and in New York, it has been 
held, that in the case of a young child, the negligence of a parent, 
‘or other person to whose care the child is intrusted, has the same 
effect in preventing the maintenance of an action for an injury 
occasioned by the negligence of another, that his own want of: due 
care would have if the plaintiff were an adult.” The application is 
made to the particular facts of the case as follows: ‘“* We think the 
fact that a child of two years old is passing unattended across a public 
street in a city, traversed by a horse-railroad, is in and of itself 
necessarily prima facie evidence of neglect in those who have it in 


charge. It is a fact open to explanation, and not conclusive.” 
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The first announcement of this doctrine, as a principle of law, 
was made in the case of Hartfield v. Roper. Other courts, which 
have subsequently taken the same view, have been content to rest 
upon that case as an authority ; they have not sought by additional 
reasoning to fortify the general principle there announced. The 
facts in the case of Hartfield v. Roper were these: The plaintiff, 
a child about two years old, was alone in the travelled portion of 
a highway at some distance from any house; the defendant was 
driving a sleigh ; the child was run over by the horses and injured ; 
neither the defendant nor those with him saw the child before the 
injury. The action was an action upon the case. The verdict 
was for the plaintiff. The opinion of the court was delivered by 
Cowen, J., upon a motion for a new trial. A new trial was 
granted : first, because the evidence, which is fully reported, failed 
to show negligence on the part of the defendant; and, secondly, 
because it did show clearly negligence on the part of the plaintiff. 
The reasoning of the court upon the second branch of the decision 
is in substance as follows : — 

The custody of a child is confided by law to its parents, or to 
others standing in their place ; it cannot be exposed as this child 
was without gross carelessness. An adult injured by a collision, 
cannot recover if he has contributed to the injury; the same rule 
is applicable to children ; it can be enforced only by requiring care 
from those who have their custody. An infant is not sui juris. 
He belongs to his custodian; the custodian is his agent. The 
custodian’s neglect is the infant’s neglect. One who unfortunately 
drives against a lunatic lying helpless in the road is not liable. 
The neglect of the committee is the neglect of the lunatic. One 
incapable of discretion is not above the law. An infant or lunatic 
is personally liable for wrongs committed by him and a defendant 
has the right to insist that he shall not bring an injury upon him- 
self. It is probably true that in no reported case has the neglect 
of an infant been allowed as a defence, but this is balanced by the 
fact that such defence has not in any reported case been denied. 
Negligence may be predicated of an infant or lunatic. Trespass 
lies against an infant for negligence. Under some circumstances, 
detinue, replevin, and trover will lie against him. If he bring suit, 
and its maintenance depend upon a condition, he must show per- 
formance of the condition. If he be bound to maintain a partition 
fence, and by reason of his neglect so to do cattle trespass upon him, 
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he cannot maintain an action. Neither can he if he crawl upon 
his neighbor’s premises through an open gate and fall into a pit. 
The man has a right to keep his gate open; the child’s parents 
must keep him away. Bat the man has as much right upon the 
highway as he has upon his own premises. The law has placed 
infants in the keeping of their parents and if there be any legal 
responsibility in damages, it lies upon them. If animals are in the 
street with no one to attend them, the negligence of the owner will 
preclude his recovering damages from a traveller who injures them 
through inattention. The contrary doctrine might supersede the 
comfortable use of the road. “The mistake lies in supposing the 
injury to be wilful, to arise from some positive act, or to be grossly 
negligent. Such an injury is never tolerated, be the negligence 
on the side of the party injured what it may. But where it arise 
from mere inadvertence on the side of the traveller, he is always 
excused by the law on showing that there was equal or greater 
neglect on the side of his accuser. It is impossible to say, then, 
that the accuser was not himself the author of the injury which he 
seeks to father upon another. . . . Here was a good defence es- 
tablished at the trial, on the ground that the defendants being free 
from gross neglect, and the plaintiff being guilty of great neglect 
on his part, indeed being unnecessarily, not to say illegally, oecu- 
pying the road, having no right there (for he does not appear to 
have been travelling, nor even on the land which belonged to his 
family), the injury was a consequence of his own neglect, at least 
such neglect as the law must impute to him through others.” 
Whether the distinction which is here made between slight neg- 
ligence and gross negligence and voluntary injury, has any founda- 
tion in principle is, to say the least, doubtful. A person generally 
in exercising his own rights, must take due care not to interfere 
_ with the rights of others. What is due care depends in any given 
instance upon the particular circumstances of the case. If a per- 
son does not use due care, that is, the care requisite under the 
circumstances, he then is guilty of negligence in the legal signifi- 
cation of the word. Negligence, followed by an injury, is actiona- 
ble. If the defendant be liable to an action, the term used to 
designate his conduct will neither inrpose nor discharge that lia- 
bility. Whether his conduct be called simply negligence or be 


1 Gill v. General Iron Co., 1 L. R., C. P. 600; Briggs v. Taylor, 28 Vt. 185; 
Steamboat New World vy. King, 16 How. 474. 
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alluded to with tenderness as slight negligence, or be spoken of 
vituperatively as gross negligence,- his liability is the same, 
Neither is there generally a distinction, except perhaps in the 
form of action, between the negligent and the wilful infliction of 
an injury. What a person without violation of law may do negli- 
gently, that is without care for the consequences to others, that 
thing he generally and perhaps always may do, although he knows 
that the doing it will work injury. Accordingly, the court of 
Massachusetts, in the case of Callahan v. Bean, 9 All. 401, makes 
no distinction of degree in the defendant’s negligence. The facts 
in that case were these: The injury occurred in the city of Bos- 
ton. The plaintiff, who at the time of the injury was two years 
and four months old, was taken ‘by his father across the street 
from the house where he lived, into a shop. When his father 
wished to take the child home, he went with him to the door, and, 
looking up and down the street and seeing neither foot-passengers 
nor vehicles, he sent the child alone, and turned back himself into 
the shop. In the middle of the street, the child was run over by 
a baker’s cart driven at a gallop. The court say, ‘“‘ There was no 
evidence of sufficient care, nor a sufficient reason for the want of 
it; and so no case for the jury.” 

That an action is of first impression is regarded as a weighty ar 
gument against it; but that a defence has been for the first time 
taken in a class of actions where if valid there must have been 
many previous opportunities for setting it up, is considered a very 
weighty and all but conclusive objection to its validity.1 In the 
case of Hartfield vy. Roper, the counsel for the child, urge the want 
of precedent as an argument against imputing the negligence of 
the parent to the infant. The nonchalance of the answer, which 
the court regard as complete,— that “the defence has not been 
denied in any book of reports,”—is startling. Is it a judicial 
habit to decide upon the validity of defences which are not set up! 
Why should that be denied which was never asserted ! 

The principle in the case of Hartfield v. Roper seems to have 
been there adopted upon the assumption that in every case of per- 
sonal injury there must necessarily be negligence upon the part of 
some one. It is assumed that a plaintiff who sues for such an 
injury, unless negligence be imputable to him, will be entitled to 
recover without reference to proof of the defendant’s negligence. 
1 Co, Litt. 81 b, 879 b. 
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The court say, “ To keep a constant lookout would be more than 
a driver could do, even if he were continually standing and driving 
on a walk. . . . Suppose a hopeless lunatic suffered to stray by 
his committee, lying in the road like a log, shall the traveller, 
whose sleigh unfortunately strikes him, be made amenable in dam- 
ages? . . . One has no plainer right to walk about his own prem- 
ises and open and shut his own gates than he has to travel in the 
highway with his horses. An infant creeps into the track from 
your field to your barn, and is injured by your driving a load of 
hay along the path, are you to be deprived of all excuse in an 
action for the injury ?”’ There is here a confusion of distinct things. 
The question of the plaintiff's negligence and the question of the 
defendant’s negligence are distinct matters. Independently of 
any question as to the plaintiffs concurring negligence it must be 
established that the defendant was negligent, and that that negli- 
gence caused the injury, or the plaintiff cannot recover. The fact 
of the infant’s helplessness has a direct bearing upon the question 
of the defendant’s negligence. The defendant may often thus 
have an advantage which he would not have were the plaintiff an 
adult. He can with propriety urge that he did not think a child 
would be in the road ; that it was an unfit place for a child; that 
children are not usually found beneath horses’ feet; that he had 
no reason to expect such a thing, and therefore was not negligent, 
though he did not see the child. But where (as well might have 
been in the case of Callahan v. Bean, had that case been suffered 
to go to the jury) the jury find that the defendant would have seen 
the child had the defendant been conducting properly; that he 
would have seen it had he been driving as he should have driven ; 
that he could have checked his horse and prevented the injury had 
he been driving at a pace which prudence requires in the streets 
_of a large city, — then, in such a case, to allow the fact that the 
child was unattended to be set up as a defence (even though it 
might be found that the presence of the attendant would but have 
added to the number of the Jehu’s victims), is to encourage reck- 
lessness: to offer a bounty for the slaughter of children. Instead 
of infants being above the law, as it is asserted they would be if 
the principle of Hartfield v. Roper be not adopted, they are cer- 
tainly without the law if the principle of Callahan v. Bean be 
adopted. 


There are two extraordinary assumptions in the case of Hartfield 
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v. Roper, which require notice. The court say, “An infant is 
not sui juris; he belongs to another to whom discretion in the 
care of his person is exclusively confided. . . . An infant or luna- 
tic is liable personally for wrongs which he commits against the 
person and property of others. . . . If his proper agent and guar. 
dian has suffered him to incur mischief, it is much more fit that he 
should look for redress to that guardian, than that the latter should 
negligently allow his ward to be in the way of travellers, and then 
harass them in courts of justice recovering heavy verdicts for his 
own misconduct.” It is not true that an infant is not sud juris. 
In the sense of being entitled to maintain an action for his own 
benefit, he is sui juris. As far as his right of action is concerned, 
he is in no respect the chattel of his father. At common law, he 
was required to sue by guardian. By Stats. Westm. 1, c. 48, and 
Westm. 2, c. 15, he was authorized to sue by prochein ami. But 
in theory of law, both guardian and prochein ami are appointed 
by the court. They are at all times subject to the control of the 
court, and are its officers.! To protect the interests of the minor is 
the common-law duty of the court. The judgment, if any recov- 
ered, is the property of the minor; it is recovered to his sole use. 
If then the court know that guardians recover “ heavy verdicts 
. . . for their own misconduct,” and not for the use of the wards, 
the court must know that in obvious neglect of its duty it 
suffers unfit persons to act as the guardians of its wards, and it 
must connive at the embezzlement of the infant’s property. It is 
not perhaps to be wondered at that a court that assigns its own 
neglect of duty as a sufficient reason for attempting an innovation 
of the law should regard the fact that it had “ not been denied in 
any book of reports” as a sufficient argument in support of such 
innovation. 

In the expression, “ It is much more fit that he should look for 
redress to that guardian,” it is assumed that an infant injured by 
the joint negligence of his parent and a third person can have 
legal redress as against his parent. If this be so, if the right of 
the infant be so distinct from the duty of the parent that the rela- 
tion of parent and child is not an objection to the maintenance of 
such a suit, then the whole theory upon which this class of cases 
rests falls to the ground. If the law should be as assumed, then 
the infant could bring his action against his parent and such third 


1 See cases cited in Tyler on Infancy, Ch. XII. 
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person for their concurring negligence joined as defendants, and 
upon any common-law principle, what defence could it be for 
either to set up the negligence of the other ? 

In some cases of negligence, as in the case of a collision of ves- 
sels, there may be mutual damage. A court of common law cannot 
adjust such damage occurring between parties who have been mutu- 
ally in fault. The inability of the court to adjust the loss in pro- 
portion to the fault, is one reason which is given for the rule that a 
plaintiff whose own negligence has concurred in causing an injury 
cannot recover. And even if the injury were wholly upon the part 
of the plaintiff, the court could not determine what portion of that 
injury was due to the negligence of the plaintiff, and what to the . 
negligence of the defendant. The other reason given for the rule 
is, that it is against the policy of the law that a plaintiff should 
avail himself of his own wrong. When a child is run over by a 
baker’s cart, driven at a gallop, there is not much damage to be 
apportioned. If the child personally has been in no fault, the 
entire injury as between him and the defendant is due to the 
defendant. In such case, the defendant has no claim upon 
the favorable regard of the court. If he escape from suffering the 
consequences of his wrongful act, he is simply fortunate; he has 
escaped by luck which he did not deserve. 

The question then is, does the policy of the law require that the 
infant should be responsible for the negligence of his parent or 
guardian ? 

The case of Lynch v. Nurdin, 1 Ad. & E. 29, was decided two 
years after the decision of Hartfield vy. Roper, and is a leading case 
upon this subject. The action was brought by a minor, by his 
mother as guardian, for an injury which happened in this manner : 
The defendant’s servant left the defendant’s horse and cart unat- 

tended in the street, and was absent from it for half an hour; the 
' plaintiff, who was a boy less than seven years old, and several 
other children were about the street; the plaintiff got upon the 
cart; another boy led the horse on, and the plaintiff fell beneath 
the wheel and was injured. The case was left to the jury to say, 
“first, whether it was negligence in the defendant’s servant to 
leave the horse and cart for half an hour in the manner described ; 
and, secondly, whether that negligence occasioned the accident.” 
The verdict was for the plaintiff, and was sustained upon the 
ground that the plaintiff had shown as much prudence as was to 
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have been expected from one of his age. Lord Denman, C.J., in 
delivering the opinion of the court, says, “ ordinary care must mean 
that degree of care which may reasonably be expected from a per- 
son in the plaintiff’s situation.” It is to be remarked, that where 
there is no question as to the apportionment of damage or of in- 
jury, — where the question is simply whether an action is barred 
by that policy which looks with disfavor upon a negligent plaintiff, 
the rule given above by Lord Denman, as to ordinary care, is the 
rule applicable alike to the cases of all plaintiffs, adults as well as 
children. The law gives equal protection to all, and requires in 
turn that each, according to his capacity, shall protect himself. 
A different requirement would place the weak at the mercy of the 
strong, against whom they have a right to ask for protection. It 
is plain, that in the case of a foot-passenger who is injured in the 
street by being run over through the negligence of another, that 
the negligence of the plaintiff is not to be measured except by his 
capacity. Any other rule would deprive half mankind of the pro- 
tection of the law. Infants, lunatics, and persons weak in body 
or mind, are all civilly responsible for the injury they inflict upon 
others. When they become active doers of injury, it may be, that, 
to protect the community, they are held responsible for that pru- 
dent foresight which might be expected from a strong and intelli- 
gent adult, and that no allowance is to be made for their want of 
strength, of skill, or of understanding. But when they are the vic- 
tims of wrong, there is no rule of law which makes the afflicted 
of Providence outlaws in court. An old person is not required to 
avoid danger with the activity of youth, or a woman to ward off 
peril with the strength of a man. Sometimes blind men walk the 
streets. Their necessities compel them to do so. They have a 
legal right in the highway; but, from their infirmity, they are 
more exposed to accidents than other men are. For accidental 
injuries there is no redress. Ifa blind man is run over by a vehi- 
cle, the fact that the driver was ignorant of the man’s infirmity 
is to be considered in determining the question of the driver’s neg- 
ligence. Yet, when that negligence is established, it is very un- 
reasonable to say, that the fact that unimpaired vision might 
perhaps have enabled the blind man to escape the peril is an 
answer to the action. If the law does not require, under such 
circumstances, sight from the blind or strength from the weak, 
neither should it, under the same circumstances, require from a 
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child more forethought than it possesses. It should not require, 
as the Massachusetts cases do require, that the child of a foolish 
man should have a prudent father. The great majority of the 
families living in large cities are poor. They are unable to em- 
ploy assistance in taking care of their children. Often both par- 
ents’ labor is required away from home to procure the food 
necessary for the family. Children are crowded together in the 
ill-ventilated rooms of tenement houses. A child cannot live if 
constantly confined in that manner. The children of the poor 
can have no place of resort but the streets. If one of these chil- 
dren is injured in its helplessness, it by no means follows that 
either the child or its parents have neglected any duty. If it is 
injured by accident, all that can be done is to pity those whose 
poverty exposes them to such accidents ; but if it is injured by the 
negligence of others it ought to have the same measure of justice 
‘ to which every one is entitled who brings an action in court. 

Is there any principle of law by which in this class of actions 
children are excepted out of the rule applicable to all other plain- 
tiffs, and on account of their weakness are made to bear an addi- 
tional burden? Is there any principle upon which it can be held 
that they must establish, not only their own due care, but the due 
care of another person over whom they have no control’ Accord- 
ing to the case of Hartfield v. Roper, that principle is to be found 
in the law of agency. It is there said that the parent is the agent 
of the child, and that the act of the parent must be regarded as 
the act of the child. “ Agency,” says Chancellor Kent (2 Comm. 
612), “is founded upon a contract either express or implied by 
which one of the parties confides to the other the management of 
some business to be transacted in his name or on his own account, 
and by which the other assumes to do the business and to render 
an account of it.”’ If one voluntarily give another control of his 
affairs, he is answerable for the acts of that other, whether they be 
prudent or imprudent. The agent is his by appointment ; he has 
full control over his acts; he can remove him at will; if injured 
by his acts, he has a legal remedy against him. The relation of 
child and parent is not the relation of principal and agent, neither 
is it analogous to it. The child does not appoint his father; he 
has no control over his acts; he cannot remove him from power ; 
he has no right of action against him; every element of agency is 
wanting. But the want of any one of these elements is sufficient 
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to prevent the acts or the omissions of the parent from being 
viewed as the acts or the omissions of the child upon any analogy 
to be drawn from the law of agency. By the common law, a child 
cannot appoint an agent. The authority by which the parent 
exercises control over the child, is an authority derived from the 
law. It is a principle of law older than The Siz Carpenters’ Case, 
8 Rep. 146, that the abuse of an authority derived from the law 
shall not work harm to, or prejudice the rights of, the person sub- 
jected to it! The parent’s authority is given for the protection 
of the child. In the case of Hartfield v. Roper, the court wrest 
it from the purpose for which it was given, and use it to deprive 
the child of protection; the shield is turned into the sword with 
a vengeance. 

The negligence which will bar the plaintiff's recovery must be 
negligence which contributes to the injury. But the negligence 
of a parent in suffering his child to be exposed to danger, is not 
negligence which can be said in any legal sense to contribute to 
the injury.2. Even if such negligence be therefore imputed to 
the child, it cannot bar his recovery. In the case of Davies v. 
Mann, the plaintiff fettered the forefeet of his donkey, and turned 
it into the highway to graze. The defendant negligently drove 
against it with his wagon. For the injury thus caused, it was 
held that the plaintiff was entitled to recover. Lord Abinger, C. 
B., said, “* The defendant has not denied that the ass was lawfully 
in the highway, and therefore we must assume it to have been law- 
fully there, but even were it otherwise, it would have made no 
difference, for as the defendant might, by proper care, have avoid- 
ed injuring the animal and did not, he is liable for the conse- 
quences of his negligence, though the animal may have been 
improperly there.” According to the case of Callahan v. Bean, 
had this been the coster-monger’s child instead of his donkey, the . 
defendant might have broken its legs with impunity. 

The doctrine of Hartfield vy. Roper, not being based upon 
authority, must be judged by the reasoning by which it can be 
supported. That reasoning is founded upon the false assumptions, 
that there are varying degrees of negligence and corresponding 
degrees of liability; that the judgment recovered belongs not to 


1 State v. Moore, 12 N. H. 42. 
% Tuft v. Warman, 2 C. B. (N. 8.) 789, and 5 C. B. (N. 8.) 573; Mayor of Colchester 
y. Brook, 7 Q. B. 389; Davies v. Mann, 10 M. & W. 646. 
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the child but to the parent ; that there is no duty upon the court 
to protect the child’s interests, and that the child has an adequate 
remedy against his father. It is founded upon a confusion of dis- 
tinct questions and upon false analogies. It is opposed to the 
general principles of contributory negligence, and is contrary to 
the weight of authority. 


Nore. The case of Hartfield v. Roper has been denied in Vermont, Robinson v. Cone, 
22 Vt. 213; in Connecticut, Daley v. Norwich g W. R. R. Co., 26 Conn. 598; in Penn- 
sylvania, Philadelphia §& R. R. Co. v. Spearen, 47 Penn. 305, Smith v. O’ Connor, 48 
Penn. 218; in Illinois, City of Chicago v. Mayor, 18 Ill. 360; in Minnesota, City of St. - 
Paul vy. Kirby, 8 Minn. 169; in Missouri, Boland v. Missouri R. R. Co., 86 Mo. 490; 
and in Tennessee, Whirley v. Whittemore, 1 Head, 620. It has been decided in Penn- 
sylvania, Glassey v. Hestonville M. & F. R. R. Co., 57 Penn. 172, that negligence of a 
parent in suffering his child to be exposed to an injury, is a bar to an action by the 
parent for the loss of the child’s services. It was held in Vermont, in Carlisle v. Shel- 
don, 88 Vt. 400, which was an action against a town for an injury to the wife, while 
riding with her husband, from a defect in the highway, that if the husband was guilty 
of negligence which contributed to the injury, the action could not be maintained. 
On the authority of the English case, Thorogood v. Bryan, 8 C. B. 181, several Ameri- 
can cases have held that a passenger of a common carrier of passengers, is so identi- 
fied with the carrier that the carrier’s contributory negligence will prevent a recovery 
by the passenger against a defendant for an injury caused also by the negligence of 
the defendant. But the case of Thorogood y. Bryan seems never to have been consid- 
ered as law in England ; see note to Ashby v. White, 1 Smith, L. C. 27 ; Rigby v. Hewitt 
6 Ex. 240; Greenland vy. Chaplin, id. 247. In Illinois, Jilinois Central R. R. Co. v. Me- 
Clelland, 42 Ill. 356, the reverse of the doctrine of Hartjield v. Roper seems to have 
been held. Instead of the negligence of the father having been imputed to the child, 
the negligence of the child in this case seems to have been imputed to the father. 
The case of Waite v. N. E. Railway Co., E., B. & E. 719, is an English case which is 
somewhat peculiar. The plaintiff, who was about five years old, was in tharge of his 
grandmother, who bought tickets entitling them to transportation upon the defendants’ 
railway ; while waiting for the train at the defendants’ station, the plaintiff was in- 
jured and the grandmother killed by the contributory negligence of the grandmother 
and the negligence of the defendants. It was held that the plaintiff could not recover. 
Lord Campbell, C. J., says, ‘‘ We think the plaintiff was so identified with her (the 
grandmother) that the action in his name cannot be maintained. The relation of 
master and servant certainly did not subsist between the grandchild and the grand- 

* mother ; and she cannot in any sense be considered his agent; but we think that the 
defendants in furnishing the ticket to the one and the half-ticket to the other, did not 
incur a greater liability toward the grandchild than toward the grandmother, and that 
she as the contracting party must be implied to have promised that ordinary care 
should be taken of the grandchild.” This reasoning does not seem very satisfactory. 
The plaintiff's right and the defendants’ liability can hardly be said to have depended 
upon contract. The case does not appear in this respect to differ in principle from 
the common case of a negligent act done by the defendant upon his own land, which 
act injures a plaintiff lawfully upon the land by license or in any other manner. In 

the case of North Pennsylvania R. R. Co. v. Mahoney, 57 Penn. 187, a little child who 

was near the defendants’ track, was taken up by its aunt into her arms, her purpose 

being to take it out of danger; by her negligence and the negligence of the defend- 
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ants, it was injured by the engine. It was held that the negligence of the aunt wag 
not such contributory negligence as would discharge the defendants. In Abbott y, 
Macfie and Hughes v. Macfie, 33 L. J. Ex. 177, the defendants placed the shutter of 
their cellar against the wall of a public street; the dress of a child who was playing in 
the street and jumping off the shutter, caught the corner of the shutter which fell upon 
and injured him. It was held that the defendants were not liable to an action by the 
child. It was also held that the defendants’ liability to another child injured by the 
shutter at the same time depended on whether the children were playing tugether so 
as to be joint actors. In Mangan v. Atterton, L. R. 1 Ex. 239, the defendant ex- 
posed ina public place for sale unfenced and without superintendence, a machine 
which might be set in motion by any passer-by, and which when in motion was dan- 
gerous. The plaintiff, a boy four years old, by direction of his brother seven years 
old, placed his fingers in the machine, while another boy was setting it in motion, and 
the fingers were crushed. It was held that the plaintiff could not maintain an action. 
In Birge vy. Gardiner, 19 Conn. 507, “ where the defendant set up a gate on his own 
land, by the side of a lane, through which the plaintiff, a child between six and seven 
years of age, with other children in the same neighborhood, were accustomed to pass 
from their places of residence to the highway and vice versa; the plaintiff in passing 
along such lane without the liberty of any one put his hands on the gate and shook 
it, in consequence of which it fell on him and broke his leg; in an action for this 
injury, the court instructed the jury that if the defendant was guilty of negligence, he 
was liable for the injury unless the plaintiff in doing what he did was guilty of negli- 
gence or misbehavior or of the want of proper care and caution; and in determining 
this question they were to take into consideration the age and condition of the plain- 
tiff and whether his conduct was not the result of childish instinct and thoughtless- 
ness. After a verdict for the plaintiff, it was held that the charge was unexcep- 
tionable.” 

In Massachusetts, in the case of Holly v. Boston Gas Light Co., 8 Gray, 123, it was 
held that a child living in its father’s house could not maintain an action against a gas 
company for an injury occasioned to her at night by the gas escaping from the com- 
pany’s pipes in the street opposite the house (over which pipes neither child nor father 
had any control) without proving ordinary care both on her own part and on the part 
of her father ; and it was further held that evidence of the father’s neglect to give to 
the company notice of the leak seasonably, so that it could be repaired before night, 
was proper for the consideration of the jury as tending to show such want of care as 
would defeat the action. In New York, in the case of Zannen v. Albany Gas Light Co., 
46 Barb. 264, it was said that there is “no just or legal principle which, when the in- 
fant himself is free from negligence, imputes to him the negligence of the parent, 
when if he were an adult, he would escape it. This would be . . . ‘ visiting the sins 
of the fathers upon the children’ to an extent not contemplated in the decalogue, or 
in the more imperfect digests of human law.” Had the plaintiff in the case of Holly 
v. Boston Gas Light Co. been an adult and a boarder in the family, it can scarcely be 
contended that the neglect of the keeper of the house in giving seasonable notice to 
the defendants of the escape of the gas would have been neglect for which the plain- 
tiff would have been held liable. 
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DOUBTFUL POINTS UNDER THE BANKRUPT LAW. 
I. 


Tue thirty-ninth section of the Bankrupt Law, which enumerates 
what shall be deemed acts of bankruptcy, concludes the enumera- 
tion with the following clause: “or who, being a banker, merchant, 
or trader, has fraudulently stopped or suspended, and not resumed 
payment of his commercial paper, within a period of fourteen days.” 

Perhaps no single provision of the act has been discussed more 
frequently, or interpreted more variously, than this. Courts have 
differed widely as to its true construction ; and the difference is of 
more importance than might at first be supposed, since it extends 
to one main purpose of the law. 

Four interpretations have been suggested. It has been held, 
that the clause describes two acts: one, a fraudulent stoppage, 
and the other, a suspension for fourteen days, whether fraudulent 
or not. 

Again, that the two acts are a fraudulent stoppage, and a fraud- 
ulent suspension. 

Another construction is, that only one act is defined, that “ stop” 
and “ suspend” are the ordinary synonyms of legislation, and that 
to constitute the act there must be a stoppage or suspension con- 
tinued for fourteen days, and, in addition, proof of fraud. 

Finally, it is suggested, that the last words define and explain 
the first. Those who adopt this view, hold that a suspension for 
fourteen days is what the law deems a fraudulent stoppage; and 
they read the clause “or who . . . has fraudulently stopped; that 
is, suspended, and not resumed payment of his commercial paper, 
‘within a period of fourteen days.” 

The argument in favor of the first construction is well stated in 
the following language, quoted from a leading opinion on that side 
of the question : — 


“The provision embraces the two cases, the one of an original fraudulent 
stoppage of payment, in which the proceedings may be instituted at once, 
and the other, of a suspension not fraudulent, and not per se an act of bank- 
ruptecy, but which, if continued for more than fourteen days, becomes an 
act of bankruptcy by its continuance. . . . It can hardly be supposed that 
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Congress intended that the creditors of a banker, merchant, or trader, who 
had fraudulently stopped payment of his commercial paper, should be com- 
pelled to allow him fourteen days to consummate his fraudulent purposes, 
and perhaps secretly remove from the United States with the mass of his 
property, before they could take proceedings against him. . . . But when 
the suspension of payment is from necessity and without fraud, the period of 
fourteen days is properly allowed the honest trader, that he may, in case 
he is solvent and only temporarily embarrassed, take the necessary meas- 
ures to enable him to pay his dishonored paper, and prevent his business 
being broken up by proceedings in bankruptcy. . . . A suspension contin- 
ued for a longer period may well be considered as evidence of hopeless 
insolvency, or of a want of adequate capacity to carry on his business, and 
as entitling his creditors to take proceedings to secure the application of 
his property to the payment of his debts.” + 


This view assumes that stoppage and suspension are distinct 
acts. The difference between them, however, is shadowy, and if 
it exists, it must be that stoppage is a refusal to pay without the 
intention of resuming, suspension, a refusal with that intention. 
Except in cases of fraud, the first would indicate hopeless insol- 
vency, while the second might be caused by temporary embarrass- 
ment. Yet the case just cited holds, that if a petitioning creditor 


relies on the first, he must prove that it was fraudulent; if on the 
second, he need only prove that it has continued fourteen days; 
that is, the first was made an act of bankruptcy because it is evi- 
dence of fraud, and the second, because it is evidence of insolvency. 
If this was the intention of Congress, why was not simple stop- 
page, unaccompanied by fraud, made an act of bankruptcy, since 
it affords a much stronger presumption of insolvency than suspen- 
sion ? 

On the other hand, is there any reason why a suspension, made 
for the purpose of enabling a debtor to remove or conceal his prop- 
erty, should continue fourteen days before his creditors can take 
advantage of it? Are not all the reasons against allowing a fraudu- 
lent stoppage to continue fourteen days equally conclusive against 
granting such indulgence to a fraudulent suspension? Yet if these 
are distinct acts, the section wholly fails to meet the case, either 
of an honest stoppage, or a fraudulent suspension which has con- 
tinued less than fourteen days. Since, however, a refusal to pay 
is stoppage or suspension, according as it is or is not followed by 


1 In re Wells, ex parte Claflin, B. R. Supplement, XXX VII. 
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resumption, and since this, of itself, would rebut the presumption 
either of fraud or insolvency, and thus render proceedings in bank- 
ruptcy unnecessary, in any supposable case the facts would present 
to the court a simple stoppage, and it may be said, that the diffi- 
culty above suggested would be avoided by holding it a stoppage 
when fraud was proved, and a suspension when non-resumption 
for fourteen days was relied on. This, however, can only be done 
if “ stop”’ and “ suspend” are practically synonymous; and to ad- 
mit this, is to abandon the idea of two acts. The dilemma is sim- 
ple. “Stop” and “ suspend” either mean the same thing or they 
do not. If they do, only one act is described, — a stoppage, which 
must be fraudulent, and must continue fourteen days. If they 
do not, Congress has made distinctions and omissions which are 
wholly unreasonable. 

Still, though the words are synonymous, they are not to be 
regarded as entirely interchangeable, for then there would have 
been no reason for the change, and we should have had “ fraudu- 
lently stopped, or stopped without resuming payment.” This 
would have made the two acts clear, and would have covered 
every case; and it is evident, that if Congress had intended to 
describe two acts, such language as this suggested would have 
been used. 

It is urged, however, that the interests of creditors will suffer, 
if a fraudulent stoppage is allowed to continue fourteen days. 
What is a fraudulent stoppage? A man may refuse payment of 
his paper on various grounds. He may refuse, because he denies 
his liability for some reason applicable to the paper itself. This 
is no evidence either of fraud or insolvency, and raises an issue to 
be tried by the proper tribunal. This can hardly be called stop- 
page; it certainly is not fraudulent. He may refuse, from ina- 
bility caused either by temporary embarrassment or insolvency. 
‘In this case, since the necessary effect of stoppage is to leave his 
affairs in stato quo, creditors can hardly be prejudiced by letting 
it continue so short a time. So far from being fraudulent, such a 
stoppage is the debtor’s duty, if he intends to become a bankrupt, 
and fourteen days is not an unreasonable time to allow him for 
the preparation of his petition and schedules. Lastly, he may re- 
fuse with a fraudulent intent, as to gain time for the removal of 
his property. It is difficult, however, to imagine any act from 
which a creditor could infer fraud, or which he could adduce to 
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prove his allegation, if he declared on a fraudulent stoppage, which 
might not itself be set forth in the petition as an act of bankruptey, 
and in view of the liberal provisions in sect. 40, which authorize 
the court to order the arrest of the debtor, and the seizure of his 
property, if probable cause is shown for believing that the debtor 
intends to do any fraudulent act for the purpose of delaying his 
creditors, it is difficult to see how their interests can be affected 
injuriously by the construction contended for here. 

The conclusion to be drawn from the argument thus far is, that 
Congress, in this section, intended to describe only one act of 
bankruptcy ; but there is still a difference between the advocates 
of the third and fourth constructions given above. That difference 
is simply this: both admit that the suspension must be fraudu- 

‘lent; but the first hold that fraud must be proved, the second, that 
it is a necessary conclusion of law from suspension continued four- 
teen days: in other words, the first hold suspension an act of bank- 
ruptey, when and because it is evidence of fraud ; the second, when 
and because it is evidence of insolvency. The first give its full 
force to the word “ fraudulently ;” the second, explain it away. 
Their argument is this: suspension for fourteen days proves in- 
solvency ; if a trader “ is insolvent, then he commits a fraud upon 
his other creditors by not having himself declared a bankrupt, and 
making a surrender of his property to be equally distributed among 

-them:”! therefore suspension for fourteen days is fraudulent. 

This argument rests upon the assumption that under the Bank- 
rupt Law it is the duty of every debtor, when he finds himself in- 
solvent, to become bankrupt, and that it is the policy of the law 
to compel him, if he will not take this step voluntarily. Hence 
an act, which proves insolvency, is made the ground of compulsory 
proceedings. The question is whether this assumption is correct. 

The object of our bankrupt system is to benefit both debtor and 


creditor. It is the policy of the system therefore to require noth- — 


ing which is not for the interest of both. Now it is obvious that 
there must be many cases where it is for the interest of neither 
that an insolvent debtor should go into bankruptcy. 

Insolvency is used in two senses. In the first it denotes abso- 
lute inability to pay one’s debts; in the second, inability to pay 
them as they become due in the ordinary course of business. The 
last is meant when a banker, merchant, or trader is said to be 
1 In re Jersey City Window Glass Co., Field, J., 1 B. R. 118. 
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insolvent.!. It must frequently happen, to illustrate, that a per- 
fectly solvent merchant may find himself insolvent in the latter 
sense. His property may be invested in a large stock of goods, 
which a temporary depression in the market makes it difficult to 
sell, or he may have embarked in a new enterprise, which requires 
a large outlay at first, but presents every prospect of eventual 
success. Is it a debtor’s duty in such a case to break up his 
business or abandon his enterprise, or can it be for the interest of 
creditors to compel such a course? Christian mentions an in- 
stance, where a bankrupt’s estate not only realized enough to pay 
his creditors in full, but £60,000 besides, which were restored to 
him by the commission. Here must have been great injury to the 
debtor with no corresponding advantage to the creditors. A case . 
which arose in the Eastern District of Missouri illustrates the 
hardships which would result from the extreme view of an insol- 
vent debtor’s duty. In this case, a firm in insolvent circumstances, 
but with reasonable cause to believe that by indulgence on the 
part of their creditors they could succeed in a comparatively new 
undertaking, consulted freely with them. All the creditors but 
one consented to grant them what they desired, some uncondition- 
ally, others on the condition that all should join. One creditor 
thought the success of the enterprise improbable, and applied for 
an adjudication of bankruptcy against the firm on the ground of 
a suspension for fourteen days. This is a test case. The act says, 
“upon the petition of one or more of his creditors . . . shall be 
adjudged a bankrupt.”” The language is mandatory, and if sus- 
pension is an act of bankruptcy, independently of the motive, be- 
cause it shows insolvency, the petitioner was entitled to a decree. 
The court says, ** Mere insolvency is not of itself ground for invol- 
untary bankruptcy, for a man actually insolvent may continue his 
business for years by renewals and extensions and indulgence on 
the part of his creditors, and ultimately not only pay all indebted- 
ness with interest, but achieve success. His peculiar business 
may be such that if arbitrarily stopped by one creditor, debtors 
and creditors alike will be involved in a useless sacrifice, while con- 
tinuing in business will be for the common benefit. If the design 
of the law is equality, why should one creditor, against the wishes 
of all the others, involve all in an unwished for, and it may be use- 
less, sacrifice ?’’??. This seems to be a correct statement of the law, 


1 In re Benj. C. Gay, 2 B. R. 114, and cases cited. 2 Jn re J. P. Doan, 2 B. R. 182. 
VOL. IV. 23 
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and from the examples cited, it is evident that the object of the 
bankrupt system would not be attained if every insolvent debtor 
became a bankrupt. It therefore cannot be the policy of the sys- 
tem to require it. 

This conclusion is strengthened by an examination of the law 
itself. If it were the policy of the law to force every insolvent 
debtor into bankruptcy, it might easily have been framed to ac- 
complish that purpose. Such, however, is not the case. It will 
be observed that while none but insolvent debtors can go into 
bankruptcy voluntarily, it is left to their discretion whether they 
will avail themselves of “the benefit of this act” or not. The lan- 
guage of the statute is permissive, not mandatory. If they choose 
they may become bankrupts, but no penalty is provided in case 
they do not. This might easily have been done by making the 
discharge depend on the consent of creditors unless the estate 
paid a large percentage. In the first case of bankruptcy that per- 
centage is made one-half, in the second, seven-tenths ; that is, a 
man who has been bankrupt once must not allow himself to be- 
come so much involved as he may the first time. These pro- 
visions make it every man’s duty to know the state of his affairs, 
but not his duty to become bankrupt as soon as he is insolvent. 
They permit him, though insolvent, to go on, but not too long. 

Nor, on the other hand, is there any way in which creditors can 
compel a debtor to this course. If Congress had intended to give 
this power, it might easily have provided that, on proof of any act 
indicating insolvency, a petitioning creditor should be entitled to 
have his debtor adjudged a bankrupt; or it might have gone fur- 
ther, and thrown the burden on the debtor of proving his solvency, 
whenever reasonable cause was shown to doubt it. Since, then, 
the purpose claimed might so easily have been effectuated, it is 
hardly to be presumed that Congress would have relied on a single — 
provision of doubtful interpretation to carry it out, leaving it in the 
power of many insolvent debtors to go on in spite of their creditors. 

Again, the purpose and policy of this law are presumably the 
same with those of previous bankrupt acts. The particular pro- 
vision under discussion is entirely new, but it can hardly be held 
to indicate a change of policy. It is merely another means to 
effect the same object. Now if the acts of 1800 and 1841, or the 
English statutes, on which ours are to a great extent founded, 
are examined, it will be found that there is no provision in any 
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of them which enables creditors, on proof of insolvency, to put a 
debtor into bankruptcy. Take, for example, the General Bank- 
rupt Act of 1841. Here the acts which authorize involuntary pro- 
ceedings against a debtor are departing from the State with intent 
to defraud ; concealing himself to avoid being arrested ; wilfully 
or fraudulently procuring himself to be arrested, or his goods to 
be attached ; removing or concealing goods to prevent their being 
taken in execution ; and making a fraudulent conveyance. These 
are in substance the acts of bankruptcy, and it is apparent that 
any or all of them might be committed by a perfectly solvent man; 
and, on the other hand, one hopelessly insolvent might keep out 
of bankruptcy by avoiding them. When, therefore, it is argued 
that it would be a serious defect in our system, if there were no 
provision by which creditors, on proof of insolvency, could demand 
a distribution of the debtor's effects, the answer is, that it is a 
defect which has existed in all systems, and further, that, on the 
most liberal construction which is claimed for the clause under 
discussion, it exists in the present law. For the interest of cred- 
itors demands that insolvency should be stopped in its early stages, 
while a suspension of payment on commercial paper generally 
marks the last stage of embarrassment, and if they must wait for 
this to prove insolvency, the power will profit them little. Indeed 
it would be hardly necessary, since to an honest debtor, so hope- 
lessly involved, voluntary bankruptcy presents the only prospect of 
relief from his difficulties, and the power which creditors possess 
through the ordinary processes of law is all they need to insure 
this step. They only need the summary process of bankruptcy to 
protect their interests against fraud. In many cases of insolvency 
there is room for an honest difference of opinion as to whether 
the debtor will succeed in clearing himself from his embarrass- 
ments. The legislature, in framing the statute as it has, undoubt- 
edly acted in view of such cases, and was influenced by the con- 
sideration, that an unrestricted power to compel bankruptcy on 
proof of insolvency would be liable to injure the debtor more than 
it would benefit the creditor. 

Authorities may be cited in support of this conclusion. Thus 
Vice-Chancellor Knight Bruce, in a case where the debtor, for 
two years before his bankruptcy, had been continuously insolvent, 
says, “ This is a fact requiring explanation, but it is not of itself 
conclusive. To say nothing of the wide mischief often caused by 
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a sudden stoppage to creditors themselves, a man may continue 
to carry on his trade in such circumstances with good intentions 
and fairly. He may have a well-grounded expectation and a rea- 
sonable hope of surmounting his difficulties. Such a course may 
be likely to be beneficial to existing creditors, and may be pursued 
without dishonesty.””! The duty of an insolvent debtor has been 
discussed in another class of cases, where the question what con- 
stitutes a fraudulent preference has been raised. It has been 
contended that “ when a person subject to the bankrupt laws is 
insolvent and knows it, and pays one creditor in full, he necessa- 
rily prefers that creditor, and must be conclusively presumed to have 
intended the necessary consequence of his act, and that no evidence 
of actual intent can be admitted to’control this inference.” ? There 
has been some difference on the point, but the law as laid down by 
the Supreme Court of Massachusetts in Jones v. Howland is be- 
lieved to be correctly stated. ‘In view of all the authorities we 
hold the law to be this: that though insolvency in fact exists, 
yet if the debtor honestly believes he shall be able to go on in 
his business, and with such belief pays a just debt, without a de- 
sign to give a preference, such payment is not fraudulent, though 
bankruptcy should afterwards ensue. . . . Insolvency may be known 
to exist, and yet the debtor, though compelled to make sacrifices, 
be determined to go on in business, and not yield to the pres- 
sure, and thus make payment without any intention of giving a 
preference in contemplation of bankruptcy. Such instances are 
not of very rare occurrence... .”% In this case it was held 
that intent was a question for the jury, to be decided on the 
facts. 

Here is a close analogy. In one case, the fact proved is a pay- 
ment which works, in fact, a preference; in the other, a suspen- 
sion for fourteen days. The law, in words, requires fraud in both 
cases, and in both the argument is that if the facts are proved, the 
law infers the fraud, because it is the insolvent debtor’s duty to 
become bankrupt ; this, it appears from the decisions just quoted, 
the law will not do, and hence the assumption upon which the 
argument rests must be rejected, and with it the conclusion drawn 


1 Ex parte Dornford, 15 Jur. 278; 5 Eng. L. & Eq. 242. 

2 Lowell, J., In re Worthington S. Locke, 2 B. R. 128. 

3 Jones v. Howland, 8 Met. 385; In re J. P. Doan, 2 B. R. 182; Morgan, Root, § 
Co. v. Mastick, 2 B. R. 168. 
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from it, that a suspension for fourteen days is ipso facto fraudu- 
lent. 

It follows, from the argument thus far, that the law does not 
regard it as an insolvent debtor’s duty to become bankrupt, hence 
that it is not the policy of the law to make mere insolvency a 
ground for compulsory proceedings against a debtor, nor, of 
course, to give that effect to an act which is at best merely 
evidence of it. 

If, on the other hand, it is assumed that suspension is an act of 
bankruptcy, when and because it is an act of fraud, the whole sec- 
tion will be found harmonious. Our law really combines the 
essential features of a bankrupt and of an insolvent system, which 
are entirely distinct in origin and purpose, though in practice the 
differences are overlooked. The object of the first is the benefit 
of the creditor; of the last, the relief of the debtor. The English 
system was, in its origin, a bankrupt system in the strict sense, 
and retained this character from the first act, 34 & 35 Henry VIII. 
c. 4, passed in 1542, till the 4 & 5 Anne, c. 17, passed in 1705, 
which last statute was the first to contain any provisions for the 
relief of debtors. The first insolvent law —‘“ An act for the relief 
of insolvent debtors in England ’’— was not passed till 1813. From 
its origin till a very recent date, it was a system of involuntary 
bankruptcy, containing no provision by which a debtor of his own 
motion simply could avail himself of its benefits. Its object is 
shown by the preambles and titles of the successive statutes. The 
preamble of the first reads, ‘‘ Whereas divers and sundry persons 
craftily obtaining into their hands great substance of other- men’s 
goods, do suddenly flee to parts unknown, or keep their houses, 
not minding to pay or restore to any their creditors their duties, 
but at their own wills and pleasures consume debts and the sub- 
stance obtained by credit of other men for their own pleasure and 
' delicate living, against all reason, equity, and good conscience, be 
it enacted.” The act 1 Jac. I. c. 15, was passed: “ For that frauds 
and deceits, as new diseases, daily increase amongst such as live by 
buying and selling . . . by such as wickedly and wilfully become 
bankrupts.” The act 4 & 5 Anne, c. 17, is entitled, “ An act to 
prevent frauds frequently committed by bankrupts,” and as late as 
1732, the preamble of the statute, 5 Geo. II. c. 30, contains, “ And 
whereas many persons have and do daily become bankrupt, not so 
much by reason of losses and unavoidable misfortunes, as to the 
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intent to oblige their creditors to accept such their unjust proffers 
and composition, and to defraud and hinder their creditors of their 
just debts.” 

These quotations show clearly the object of the statutes. Their 
plan was simple. Certain acts are enumerated called Acts of Bank- 
ruptey, the commission of which entitled the creditor to put the 
debtor into bankruptcy, and from 1542 to 1705 this afforded no 
relief to the debtor. His discharge formed no part of the system, 
His property was divided among his creditors, but if they were not 
paid in full, they still had their remedy against him for the balance 
of their debts. He could hold no property, nor was he entitled to 
his liberty, if his creditors chose to use their rights, until every 
debt was fully satisfied. The system was intended to protect cred- 
itors against fraud, and the acts of bankruptcy were evidences of 
fraud. Blackstone says, a bankrupt is “a trader who secretes 
himself or does certain other acts tending to defraud his creditors,” 
and it is to be observed that all the acts of bankruptcy enumerated 
in our statute, except that which gives rise to this discussion, had 
been created more than a century before this definition was given. 
Further, the English statutes expressly provided that the acts must 
be done with an intent to delay or defraud the creditors. The in- 
tent was part of the act. 

To this last remark, there is one exception. Lying in prison on 
arrest or detainer for debt, for the space of two months, —a period 
which was gradually shortened in successive enactments, — was an 
act of bankruptcy independently of the intent. Of this, Lord 
Rosslyn says, “ The ground of an act of bankruptcy by lying two 
months in prison, evidently is, that if a man has not credit enough 
to procure bail and deliver himself from arrest, that is a good 
ground to hold that he is totally insolvent and therefore an object 
of the bankrupt laws.” (Ez parte Bowes, 4 Ves. 168.) On the 
other hand, says Christian, “If a trader was committed for misde- © 
meanor, and if a detainer for a debt was lodged against him, and 
this was not discharged within two months, if this were not an 
act of bankruptcy, he might be in jail for life, and set his credit- 
ors at defiance.” The true cause of this provision seems to be 
suggested by this last remark. It was devised to meet a case 
where a man chose rather to spend his days in prison than to pay 
his debts (a choice which the English law sometimes gave), and 
his property could only be reached by bankrupt process. 
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To cite an instance, a gentleman, well known in this country, 
where he left a large property, some of which still remains in the 
hands of trustees, and whose name is a familiar word in Boston, 
some time in the last century, was a silent partner in a large Eng- 
lish firm. The firm failed, leaving immense debts, and he was 
adjudged responsible for them. He preferred to spend his life in 
prison, and did so, living on the income of the property, which his 
creditors could not touch, and thus saved it for the benefit of his 
heirs. Such cases as this show the object of the provision, and as 
it would be difficult to prove intent, the intent was made immate- 
rial. The act was first introduced into the law in 1604, while the 
idea still prevailed that bankruptcy was a crime, and this was one 
of the acts by which those who “ wickedly and wilfully became 
bankrupts” were known. It was in its character criminal, and 
meant to reach criminals. Surely debtors who lie in prison from 
utter poverty, can hardly be classed as “ wicked and wilful,” or 
their course called a “ deceit,” nor would the proceeds of such a 
debtor’s estate pay the expenses of the bankruptcy proceedings. 
It was not to protect creditors against these, but against contuma- 
cious debtors who were able to pay and would not, that this act 
was introduced. 

Insolvency had nothing to do with bankruptcy under this sys- 
tem. Lord Mansfield said, in answer to counsel, “ You are right; 
a man may become insolvent without being bankrupt, and a man 
may become a bankrupt and yet be able to pay twenty-five shil- 
lings in the pound.” (Hassells v. Simpson, Doug. 88.) “ Inabil- 
ity to carry on trade is not bankruptcy; a man may, at any mo- 
ment, stop both his trade and his payments, but more must be 
done before he can be made a bankrupt. . . . Insolvency or ina- 
bility to trade do not necessarily either separately or together 
infer or produce bankruptcy.” (1 Christian, Bankrupt Law, 144.) 
’ This strengthens the conclusion that the lying in prison was not 
an act of bankruptcy because it was proof of insolvency. 

The argument drawn from this review is brief. The section 
_ which authorizes compulsory proceedings, is founded directly on 
the English system. It enumerates certain acts, which, with one 
exception, are taken from the English statutes, where they have 
had place for centuries. The purpose of the English law is to 
protect creditors against fraud, and the enumerated acts are acts 
of bankruptcy because they are proofs of fraud. Our statute pro- 
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vides, in all cases where the act itself could be equivocal, that it 
must be done with fraudulent intent. The exception to this is 
being in custody or imprisonment for seven days, which corre- 
sponds to lying in prison under the English system. The origin 
and purpose of this act have been shown, and probably under no 
state system would any man be detained even seven days except 
in case of suspected fraud, since the poor debtor’s oath would 
release him, if utterly destitute, so that this provision can operate 
only to check fraud. None other of the enumerated acts affords 
any evidence of insolvency, hence all must be meant as proofs of 
fraud. It is expressly provided that this new act of bankruptcy, 
stoppage, or suspension for fourteen days, must be fraudulent. 
Can there be any doubt that Congress meant what it said ? 

The conclusion may be stated in the language of Judge Blatch- 
ford. Ina case where a mere suspension for fourteen days was 
proved, he says, * This is not sufficient ; something must be shown 
from which the court can draw the conclusion that the stoppage or 
suspension of payment of the note was fraudulent. . . . If the leg- 
islature had intended that mere stoppage or suspension without 
resumption within fourteen days, should be an act of bankruptcy, 
it would have said so plainly. It has unmistakably said that it 


shall not be an act of bankruptcy, unless the stoppage or suspen- 
sion is fraudulent.” } 


1 In re John Davis, 3 B. R. 89. 
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“Tue law,” says Mr. Justice Wilde, in Sampson v. Henry, 11 
Pick. 879, 387, “does not allow any one to break the peace, and 
forcibly to redress his private wrongs. He may make use of force 
to defend his lawful possession; but, being dispossessed, he has 
no right to recover possession by force and by a breach of the 
peace.” A similar declaration was made by Lord Lyndhurst at 
Nisi Prius, in the case of Hillary v. Gay, 6 C. & P. 284. In 
neither case was so broad a proposition called for by the facts at 
issue ; yet the doctrine thus advanced has been repeated without 
qualification by courts and text-writers, and applied in cases, or 
made the foundation for liabilities to which its application was 
warranted, neither by authority nor on principle. 

The subject we propose to consider is, how far a landlord, who 
regains by force the possession of the demised premises, after the 
possessory right of the tenant therein has determined, can be held 
subject therefor to any other liabilities than those which the Stat- 
utes of Forcible Entry and Detainer have expressly annexed to 
his act; and, secondly, what is the nature and extent of these 
express liabilities. 

By the Statutes of Forcible Entry and Detainer, whether in Eng- 
land or the United States, but three penalties are anywhere ex- 
pressly imposed : first, fine or imprisonment; secondly, restitution 
upon a conviction, or, when the force is found upon inquisition or 
otherwise by a justice or a jury, in some localities purely a criminal, 
and in others also a civil, consequence of the act; and, thirdly, a 

‘special action on the statute with treble damages, which is given 
by the English statute, and by those of a few of the United States.) 
But, by implication from the statutes, the employment of force by 
the landlord in regaining possession has also been held to render 
him liable in trespass for assault, or for removal of the tenant’s 
goods, and in a few instances also to an action of trespass gu. cl. 
We propose to proceed in our inquiry in the inverse order to this 
enumeration, and to inquire, first, how far an action of trespass at 


1 Of Vermont, Connecticut, New York, and Wisconsin. 
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common law is warranted by the authorities, and then what is the 
extent and application of the statutory penalties proper. 

That a tenant whose right to possession is determined either by 
the expiry of his term, by forfeiture, or by notice to quit, and 
who is therefore a tenant at sufferance, and himself a wrong-doer, 
may yet treat his lessee, who is entitled to immediate possession, 
as a trespasser, and relying on his right, maintain trespass qu. cl, 
against him, merely because the right of the latter has been forci- 
bly asserted, seems so extraordinary a proposition, that if not war- 
ranted by express words of the statutes, nothing but the clearest 
implication from their language could justify it, and as the removal 
of the tenant upon or after entry is but a part of the act of entry, 
and depends on the legality of the possession thereby gained, for 
its justification, the action for assault or for removal of the tenant’s 
goods, must stand or fall with the action of trespass qu. cl. 

It is admitted, it should be remarked, in the first place, that, at 
common law, the lessor was liable to no action for forcible entry 
or expulsion of the tenant; but at most to an indictment for a 
breach of the peace, punishable only by fine or imprisonment.! 
But the ground taken is, that the express prohibition of such 
entry, with a penalty therefor, by the Statutes of Forcible Entry 
and Detainer, made the act civilly illegal and incapable of revest- 
ing the lessor with a lawful possession, and that for such entry 
or any assertion of possession based thereon, the lessor became 
liable like any mere stranger to the lessee. 

The English statutes on this subject, from which, with some 
variations, all those in the United States have been derived, were, 
excepting only some supplementary enactments not material here, 
three in number: 5 Rich. II. c. 8; 8 Hen. VI. c. 9, and 21 Jac. I. 
c.15. By the first, it was declared “ That none from henceforth 
shall make any entry into lands or tenements but in case where | 
entry is given by law; and, in such case, not with the strong hand 
nor with multitude of people, but only in a peaceable and easy 
manner ;”’ and fine and imprisonment were imposed upon convic- 
tion for such forcible entry. By the Stat. 8 Hen. VI. c. 9, forcible 
detainer, as well as forcible entry, was made criminal, an action 
of trespass or assize of novel disseisin on the statute with treble 
damages was given to the party disseised, and restitution on the 
finding of the force was also to be made to the party disseised, 

1 Hawkins, Pl. Cr. B. 1, ch. 28, § 8; Dustin v. Cowdrey, 23 Vt. 631, 685. 
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and as this term was held to imply a freehold, the right to have 
restitution was by the Stat. 21 Jac. I. c. 15, extended to tenants 
for years also. 

It will be perceived, that while these statutes make a violent 
entry or detainer an offence, they also expressly specify the penal- 
ties incurred, and thereby exclude the idea of any implied liability, 
except the indictment at common law, and it has accordingly 
been held with increasing definiteness by the English courts that 
these statutes are special, subjecting the offender only to the 
penalties named therein, and do not affect the civil character of 
the act. But two decisions—one of them an extra-judicial Nisi 
Prius ruling, and the other a majority opinion — break the nearly 
uniform current of authority, and treat the lessor as a trespasser, 
and liable as such to his tenant at sufferance. Neither of them 
however —although they are the sole reliance of the American 
courts that have held the lessor to such a liability — sustain an 
action of trespass qu. cl., but only of trespass for assault, and both 
were shaken and finally overruled by repeated decisions in the 
Courts of Exchequer, King’s Bench, and Common Pleas. 

For the doctrine seems early to have been established that the 
removal of the tenant by force, unless excessive, was not of itself 
the subject of a personal action, but depended on the title to the 
possession, and hence that liberum tenementum was a good plea to 
such a removal as well as to trespass qu. cl. Thus in Taylor v. 
Cole, 3 T. R. 292, in an action of trespass gu. cl. with a count for 
expulsion, a plea of justification of the entry under process was 
held a defence to both counts. The occupant yielded without for- 
cible resistance to the expulsion, but it was held generally that 
expulsion was mere matter of aggravation to the trespass to the 
land, and was answered with this by a plea of title unless there 
was undue force and the plaintiff new assigned for an assault. 
' The principle established by this case was, therefore, that a party 
regaining possession by title might assert that possession and ex- 
pel the occupant with any proper amount of force. The sufficiency 
of title, as a justification, was again declared in Argent v. Durrant, 
8 T. R. 403, where a lessor was held not liable for entering and 
pulling down a wall, while the tenant held over, and was carried 
still further in Butcher v. Butcher, 7 B. & C. 399, where a free- 
holder after entry was allowed to treat the party who persisted in 
remaining as a mere wrong-doer, and to maintain trespass qu. cl. 
against him. 
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While these last two cases sustain the right to expel after a 
peaceable entry, they did not determine how much force in enter- 
ing could be justified under color of title, or whether a violent 
entry, because criminal, was ‘civilly illegal. But in Taylor v. Cole, 
supra, the principle that a legal possession can be acquired by 
an entry though made with such force as to be criminal under the 
Statutes of Forcible Entry and Detainer is very distinctly intimated 
by Lord Kenyon, who says, “ It is true that persons having a right 
are not to assert that right by force; if any violence is used it 
becomes the subject of a criminal prosecution.” And in Taunton 
-v. Costar, T T. R. 431, the same eminent judge distinguished 
between the penal consequences of a forcible entry and its civil 
effect still more clearly, saying,“ Here is a tenant from year to 
year whose term expired. . . . He now attempts to convert the 
lawful entry of his landlord into a trespass. If an action of tres- 
pass had been brought, it is clear the landlord could have justified 
under a plea of liberum tenementum. If, indeed, the landlord had 
entered with a strong hand to dispossess the tenant by force, he 
might have been indicted for a forcible entry, but there can be no 
doubt of his right to enter upon the land,” &c. In Turner v. 
Meymott, 1 Bing. 158, the point was directly decided. There the 
landlord, on the determination of a tenancy at will, broke into the 
house with a crowbar, the tenant being absent, but having left fur- 
niture in the house, and resumed possession. It had been settled 
long before that such an entry into a dwelling-house was per se 
indictable! The tenant brought trespass qu. cl. on the ground 
that the entry, being a criminal act, was not a legal repossession, 
but a trespass, and obtained a verdict. It was strenuously urged 
in its support, that a right to regain possession by force would 
render the action of ejectment superfluous, and that it was absurd 
to hold an act legal for which an indictment lay. But the court 
at once set the verdict aside, saying, “It must be admitted that 
[the landlord] had a right to take possession in some way... . 
If he has used force that is an offence in itself, but an offence against 
the public, for which if he has done wrong he may be indicted.” 

It seemed well settled, therefore, that a legal possession might 
be regained by force with no other risk than of an indictment ; and 
no distinction was taken between force to the premises and to the 
person of the tenant, nor could any be made, as each is alike in- 

1 Rex y. Bathurst, 8 Burr. 1701, per Mansfield, C. J., Wilmot and Yates, JJ. 
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dictable under the statute ;} and further, that when the lessor had 
repossessed himself, he could expel the occupant with necessary 
force. So stood the law when the case of Hillary v. Gay arose at 
Nisi Prius. The action was trespass qu. cl. with counts for expul- 
sion, &c., and the facts were that after the plaintiff's tenancy at 
will had expired the landlord distrained and then entered peacea- 
bly, and, when in, removed plaintiff's wife and goods without un- 
necessary force. The defendant pleaded the general issue, and 
relied on his title, citing Turner v. Meymott, to show his right to 
assert that title by force; but Lord Lyndhurst, who presided, dis- 
tinguished that case on the ground that there the tenant was not 
in possession, adverted also to the fact that here the tenancy had 
not determined as the landlord by distraining had reaffirmed it, 
and, in a brief opinion, said, ‘‘ The conduct of the landlord cannot 
be justified. If he had a right to the possession, he should have 
obtained that possession by legal means.” This is the whole case. 
The landlord had no right after distraining to enter at all, as by 
that act the tenancy was restored,? and he was liable for his entry 
without regard to force. What was said about force was therefore 
extra-judicial ; and whatever its weight, must, as there was no 
forcible entry at all, be referred to the count for expulsion. The 
decision amounts therefore, so far as our inquiry is concerned, only 
to a dictum, that, after a peaceable entry, the landlord is liable in 
trespass for assault, if he uses actual though moderate force to 
remove the tenant. But this would overrule Butcher v. Butcher, 
supra, which, it may be remarked, was not adverted to in this case, 
where a legal possession, once regained, left the occupant who per- 
sisted in remaining, liable to be treated as a mere trespasser. 
When, therefore, the question next arose, the ground was taken, 
that the entry was not complete until possession was wholly re- 


_ gained, and hence that, if the landlord after a peaceable entry used 


force to expel, his original entry became by relation forcible, and 
he was liable in trespass for assault, though not in trespass qu. cl. 
This anomalous doctrine was set forth in Newton v. Harland, 
1M. & G. 644, the second and only other English case which re- 
stricted the landlord’s right to regain possession by force. The 
action was trespass for assault merely, and not trespass qu. cl. 
The lessor had entered quietly on the determination of the ten- 


1 Rer v. Bathurst, supra ; Willard vy. Warren, 17 Wend. 257, 262. 
2 Taylor, Land. & T. § 485. 
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ant’s right of possession, and expelled him with moderate force, 
He pleaded lawful possession, and molliter manus, on which issue 
on the above facts, Parke, B., directed a verdict for the defendant. 
A new trial was granted in the Common Pleas, Tindal, C. J., think- 
ing that the facts had not been fully enough brought out, and ex- 
pressing a doubt if the lessor could assert his rights with force. 
On the second trial, Alderson, B., ruled that a lessor could expel 
a tenant holding over, if he “used no unnecessary violence,” 
and a second verdict was found for the defendant. On the case 
again coming before the Court of Common Pleas, Tindal, C. J., 
held that there were two questions involved: first upon the right 
of the lessor to expel, after acquiring by entry peaceful possession ; 
upon which he gave no opinion, and which in fact had already 
been decided by Taylor v. Cole and Butcher v. Butcher, supra; 
and second on the character of the possession acquired by the 
lessor by an entry with force to the person of the tenant, which he 
considered this to be. Such a possession he held to be unlawful, 
because gained by a criminal act. Erskine and Bosanquet, JJ., 
concurred. It was admitted, however, that the landlord could, 
after a peaceable entry, if the tenant remained in possession, 
maintain trespass against the latter; and also that, even for a 
forcible entry, the tenant could not have trespass qu. cl. against 
the landlord, for want of title; p. 667. How this liability of the 
tenant to be treated as a trespasser after the landlord’s entry could 
be reconciled with the immunity claimed for him from expulsion 
with force, such as might be applied to any trespasser, was not 
explained. Coltman, J., dissented, holding that the right of the 
lessor to re-enter, even if force was used, was well established 
by the cases cited supra, and that, having by his entry revested 
himself with a legal possession, his tenant at sufferance became 
a trespasser, and was liable to expulsion like any “ mere wrong- 
doer.” 

This case, it will be seen, gives no countenance to an action of 
trespass gu. cl. This was expressly declared by Erskine, J., ubi 
supra. In so far as Lord Lyndhurst’s dictum in Hillary v. Gay 
has been regarded as supporting such an action, it is here directly 
repudiated. But the doctrine maintained is, that force to the 
person of the tenant in possession is not justified by entry under 
title, because by relation such an entry is affected by the violence 
which followed it, and is illegal and void. And yet after such 
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entry the tenant has not rightful possession enough to sue his 
lessor in trespass qu. cl. for his entry, although he could have 
maintained that action against a stranger. The lessor’s entry is, 
therefore, at once unlawful and yet not actionable, an injury to the 
tenant for which he nevertheless cannot sue. How it can be at 
the same time unlawful and justifiable is not attempted to be 
explained. 

Nor does this anomalous doctrine derive mere weight of author- 
ity from this case. The opinions of the three judges who decided 
it are quite balanced by the judgments of the dissenting judge, 
and of Barons Parke and Alderson. For the rulings of these 
latter judges at Nisi Prius in this case were not hasty enuncia- 
tions, abandoned when controverted by the higher court, but were 
reasserted by them, with distinct emphasis, in the next case 
which arose, — Harvey v. Brydges, 14 M. & W. 437, — Parke, B., 
laying down the law in the broadest manner in these words: 
“ Where a breach of the peace has been committed by a freeholder 
who, in order to get possession of his land, assaults a person 
wrongfully holding possession of it against his will, although the 
freeholder may be responsible to the public in the shape of an in- 
dictment for a forcible entry, he is not liable to the other party. 
I cannot see how it is possible to doubt, that it is a perfectly good 
justification, that the plaintiff was in possession of the land 
against the will of the defendant, who was owner, and that he 
entered upon it accordingly, even though in so doing a breach of 
the peace was committed.” Alderson, B., added, “ may a free- 
holder lawfully enter on his own premises with any degree of 
force? I have still the misfortune to retain the same opinion that 
Iexpressed in Newton v. Harland.” A plea of liberum tenementum 
was accordingly held a good answer both to trespass qu. cl. and 
for expulsion also. The amount of force did not appear; but 
’ even if there were no actual force, and these statements of law 
went beyond the facts of the case before the court, they must 
now be considered conclusive, as the language of Parke, B., has 
been adopted in terms as a controlling authority in a late and 
parallel case where actual force was used, arising in the same 
court that decided Newton v. Harland.) 

The language of Parke, B., is, it will be seen, not limited toa 
denial of the anomalous doctrine of forcible entry by relation, 

1 Blades v. Higgs, 10 C. B. N. 8. 713, 721. 
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propounded by the court in Newton v. Harland, but broadly lays 
down the right of entry by force, and its competency to confer 
a legal possession and consequent right to expel by force; and 
the decisive adoption of this broad proposition by the court in 
Blades y. Higgs is conclusive as to the position of the English 
law on this point at the present day. But without disposing 
of the questions involved in this inquiry merely by referring to 
this latest decision, we find that the cases prior to this and since 
Harvey v. Brydges have reaffirmed with equal distinctness the 
positions taken by the earlier cases first stated, and as distinctly 
have denied the authority of Newton v. Harland. 

The doctrine asserted in this latter case and in Hillary v. Gay, 
that the presence of the tenant restricted the lessor from using 
force, was effectually disposed of by Davison vy. Wilson, 11 Q. B. 
890, where title was held on demurrer a sufficient plea to trespass 
qu. cl. for entering, &c., “ with a strong hand” on the tenant’s 
possession in such a manner as to constitute an indictable offence ; 
and even more decisively by Burling v. Read, ib. 904, where the 
same plea was held good to trespass qu. cl. for a forcible entry 
made on the possession of the tenant, and for destruction of the 
premises, and a plea of molliler manus to a count for assault for 
the forcible removal of the tenant. In Davis v. Burrell, 10 C. B. 
821, the court in terms denied the authority of Newton v. Harland, 
and in fact overruled it, holding title a good plea to trespass for 
assault against the lessor, who had re-entered during the tenant’s 
temporary absence, and forcibly held him out ; since no distinction 
can be drawn between forcibly putting and forcibly keeping out of 
possession, and the facts were on all fours in the two cases. On the 
other hand, the sufficiency of the plea of title not only to trespass 
qu. cl. but to a count for expulsion also, unless this last was a dis- 
tinct or excessive assault, was reaffirmed in Meriton v. Coombes, 
1 Lowndes M. & P. 510; where on the new assignment by the 
plaintiff of the expulsion, a demurrer was sustained, as there was 
no assault; since the expulsion was only an injury to the posses- 
sion, and covered by the plea of title; in other words, that the 
title or right to immediate possession gave also the right to expel 
with necessary force ; and in Pollen v. Brewer, 7 C. B. N.S. 371, 
where, on trespass against the lessor, with separate counts for 
assault and qu. cl. with expulsion, the court held the latter not 
maintainable upon a plea of title, as the tenant was “clearly a 
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trespasser,” and that “the landlord had a right to enter and turn 
the tenant out,” and the latter could only recover for the excessive 
force under the count for assault. 

In all this long line of cases not one sustains the action of tres- 
pass qu. cl., and it is distinctly admitted not to lie by the only de- 
cision adverse to the lessor’s right to use force ; and it is as distinctly 
the result of authority that no action lies for force to the person, 
unless this is excessive, and the distinction, if any, between force 
to the person and to the premises — the so-called doctrine of vacant 
possession — meets not the slightest countenance. 

It is apparent therefore, as the clear result of English authority,* 
that an entry by force by the landlord, or his forcible expulsion of 
the tenant, are illegal only to the extent of the penalties expressly 
annexed to the act by the statute, and no further, and that no 
color of authority exists for holding the possession so gained gen- 
erally unlawful, or for founding thereon any common-law action 
by inference from the statutory prohibition. Still less can the 
special gui tam action of trespass given by the statute be trans- 
muted into a general action of trespass. The precise form is 
given by Fitzherbert, and is founded only on the statute. In Da- 
vison v. Wilson, supra, the attempt was made to bring the action 
of trespass qu. cl. under the statute, by adding to the declaration 
in trespass in common form, that the entry and expulsion were 
“with the strong hand and against the form of the statute ;” but 
even these words were held insufficient. It has moreover been 
uniformly held that the statutory action can only be maintained 
by one who has a freehold, the action only being given on dis- 
seisin ; Rex v. Dormy, 1 Ld. Ray. 610; Cole v. Eagle, 8 B. & C. 
409 ; and does not lie against one who has a freehold and right of 
immediate entry ; Year Book 9 Hen. VIII. fo. 19, pl. 12; 15 Hen. 
VII. fo. 17, A, pl. 12. And it need hardly be added that the resti- 
’ tution directed by the statutes of 8 Hen. VI. c. 9,§ 3; 21 Jac. I. 
c. 15, to freeholders and tenants for years, can only be made 
when and to those to whom it is directed by those statutes, and 
cannot be waived and replaced by an action of trespass. The 
restitution moreover is the fruit of a criminal proceeding. 

The American cases therefore, which have based an action of 
trespass, whether qu. cl. fregit, for assault, or de bonis asportatis, 
on the supposed authority of the English law, wholly fail of sup- 


1 2 Nat. Brev. 248 F, 
VOL, IV. 29 
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port; and can only be sustained, if at all, on some distinct au- 
thority given by the terms of their local statutes. It will suffice 
if, instead of specially reviewing these enactments, we examine 
such authorizing clauses, when relied on by the courts to sustain 
the action in question. Except so far as qualified by such enact- 
ments, the doctrine that possession obtained by force is a lawful 
one, seems as clear on principle as we have seen it to be on au- 
thority. The tenant who, after his own possessory right is deter- 
mined, seeks to hold his lessor as a trespasser for entering upon 
him with force, must in establishing his own possessory title dis- 
‘close its defective character as against the title relied on by the 
lessor in entering; for the common-law action of trespass is an 
assertion of the plaintiff’s individual possessory right, and not an 
action for a public wrong; whereas, as against a stranger, mere 
possession being sufficient, no title subordinate to the defendant’s 
is in any way disclosed in the action. And this was the ground 
generally taken by the American courts, when the point actually 
arose for decision, and an action of trespass was with great 
unanimity of authority held not to lie. Thus in Pennsylvania, 
Overdeer v. Lewis, 1 W. & 8. 90; South Carolina, Johnson v. Han- 
nahan, 1 Strob. 313; Kentucky, Tribble v. Frame, 7 J. J. Marsh. 
599; North Carolina, Walton v. File, 1 Dev. & B. 567; and in 
New York in repeated decisions: Wilde v. Cantillon, 1 Johns. Cas. 
123; Hyatt v. Wood, 4 Johns. 150; Ives v. Ives, 13 Johns. 235 ; 
Jackson vy. Morse,16 Johns. 197 ; justifying the emphatic language 
of Nelson, C. J., in Jackson v. Farmer, 9 Wend. 201: “ Statutes 
of Forcible Entry and Detainer punish criminally the force, and in 
some cases make restitution, but so far as civil remedy goes there 
is none whatever.” And these earlier cases have been reaffirmed by 
recent adjudications : Livingstone v. Tanner, 14 N. Y. 646 ; People 
v. Field, 52 Barb. 198,211. Soin Vermont, in Beecher v. Parmele, 9 
Vt. 352, Redfield, J., says, “ it is now well settled that an intruder,” — 
“in quiet possession of land,” “ may be forcibly expelled by the 
owner,” “so far as the land is concerned. If the owner is 
guilty of a breach of the peace and trespass on the person of the 
intruder, he is liable for that, but his possession is lawful;” and 
actions of trespass were accordingly held not to lie in Yale v. 
Seely, 15 Vt. 221; Hodgeden v. Hubbard, 18 Vt. 504. 

In a few States some cases have latterly departed from this rule 
and held trespass qu. cl. maintainable; but they will be found to 
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rest almost without exception, on the supposed authority of the 
English law as set forth in the long since exploded cases of New- 
ton v. Harland and Hillary vy. Gay; though, as will be remem- 
bered, no such action was countenanced even by these decisions, 
and their authority for trespass for assault has, as we have seen, 
been wholly overruled. Moore v. Boyd, 24 Maine, 242, and Brock 
v. Berry, 31 Maine, 293, frequently but erroneously cited as sustain- 
ing this action, do not apply, for in both the tenancy was at will, 
and the tenant’s possessory right had not terminated, and in the lat- 
ter case, had the tenant been at sufferance, as he was mistakenly 
called by the counsel, the facts presented exactly the case of Mea- 
der v. Stone, 7 Met.147 ; Mugford v. Richardson, 6 Allen, 76; Ar- 
gent v. Durrant, 8 T. R. 403, where no action was held to lie. In 
Larkin v. Avery, 23 Conn. 304, the landlord, having a right of 
re-entry, entered in the tenant’s absence and resisted with force 
his attempt to repossess himself of the premises, and was held lia- 
ble in trespass for assault. A clearer case could hardly be put of 
the landlord’s right to use force, as a legal possession had been 
gained, and force was only employed to defend it; and this point 
has so been held wherever the case has arisen elsewhere: Todd v. 
Jackson, 2 Dutch. 525; Mussey v. Scott, 32 Vt. 82; Davis v. Bur- 
rell, 10 C. B. 821; Hilourn v. Fogg, 99 Mass. 11; even by courts 
which have denied the right of forcible re-entry. The court distin- 
guish the case before them from trespass qu. cl., and seem to think 
that trespass for assault is supported by the Massachusetts law in 
Sampson v. Henry, 11 Pick. 379, being misled by Judge Wilde’s 
dictum above cited, that being a case of excessive force, but mainly 
rely on the exploded doctrine of Newton v. Harland, which they 
conceived to be the English law. 

In Dustin vy. Cowdrey, 23 Vt. 631, the court which had repeat- 
edly enunciated a different doctrine,! altered their opinion, moved 
’ thereto, we presume, by the then recent decisions of Newton v. 
Harland and Hillary vy. Gay, and sustained an action of trespass 
qu. cl. As this decision was a very elaborate effort to support this 
action, including all the grounds which have been urged in its sup- 
port, and has since been followed as a leading case by the court 
of another State, it claims a more extended examination. The 
facts simply were, that the plaintiff, a tenant at will, had agreed 
at the inception of his tenancy to “ leave at a certain day, and that 


1 Beecher v. Parmele, 9 Vt. 352, and other cases, supra. 
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if he did not the defendants might put him out in any way they 
chose.” The day fixed for his quitting passed, and on his refusal 
then to go the defendants entered peaceably and dismantled 
the premises, and after a further refusal on his part to go, removed 
him and his family, but gently and with no more than necessary 
force. It would seem as if the agreement on the tenant’s part for 
his ejection was an ample warrant for his removal with due and 
proper force. This point has been expressly so held in England, 
and in all the American courts where it has arisen, and such re- 
moval has been held justifiable under a plea of leave and license 
and no breach of the statute: Feltham v. Cartwright, 7 Scott, 695; 
Kavanagh vy. Gudge, 7 M. & G. 316; Fifty Assoc. vy. Howland, 5 
Cush. 214; Page v. Depuy, 40 Ill. 506. But the point was neither 
taken by counsel nor noticed by the court. Having overlooked a 
ground decisive of the case in favor of the defendant, the court 
then proceed to pronounce judgment for the plaintiffs, placing their 
decision mainly on the ground, supposed to be conclusively estab- 
lished by Newton v. Harland and Hillary v. Gay, that a legal pos- 
session could not be gained by a prohibited act. After a full 
statement of these two cases, they say, p. 644, “ This is the latest 
declaration of the courts of Westminster Hall upon this subject. 
. . » We have no disposition to add any thing in regard to the true 
construction of law as derived from the decisions of the courts of 
Westminster Hall, and we think the decisions of the English courts 
as to the common law or the construction of ancient statutes are 
to be regarded of paramount authority.” We fully agree with the 
court in this conclusion, and since both the latest and uniform 
doctrine of the English courts is, as we have shown, the reverse 
of that enunciated by the court in this case, we do not doubt that 
it will be as readily adopted by them; especially as their conclu- 
sion in this case meets little more support from American than | 
from English authority. The court rely on the cases of Moore v. 
Boyd and Brock v. Berry, which, we have shown, do not apply; 
and cite the dictum of Wilde, J., from Sampson v. Henry, 11 Pick. 
879, but do not refer to the decision in the same case, 13 Pick. 36, 
that trespass qu. cl. would not lie, nor to the express adjudication 
by the same learned judge in Miner v. Stevens, 1 Cush. 485, that 
the lessor might regain possession by force without liability to an 
action by the lessee, and his unqualified assent to the New York 
and English law accordingly. 


— XUM 


RIGHT OF A LANDLORD TO REGAIN POSSESSION BY FORCE. 441 


One further ground is dwelt on at length by the court, in sup- 
port of the action of trespass; that, as the statute of Vermont had 
re-enacted the English statute, 8 Hen. VI. c. 9, which gave restitu- 
tion and a qui tam action with treble damages to the ousted party, 
he might waive these rights and bring trespass gu. cl. instead. 
The court, in assimilating their statute to that of 8 Hen. VI. do not 
seem aware that by the latter restitution and the gui tam action 
were given only to freeholders,! hardly, therefore, furnishing a 
precedent for the assertion of these rights by a tenant at suffer- 
ance. But had such rights been expressly given to such a tenant 
by the Vermont statute, it is a novel doctrine that special proceed- 
ings in a statute can be waived at will by the party who may be 
entitled to their benefit, and in lieu thereof an action be maintained 
which did not lie at common law and was not given by the statute. 
So far as the restitution is concerned, it is much the same as if 
in Massachusetts the executors of a person, killed by the negli 
gence of a common carrier, should waive the indictment given by 
Gen. Stat. c. 160, § 34, and claim to recover in tort, because they 
would have been entitled to the fine imposed upon a conviction. 
“The form,” the court remark, “is immaterial.” An extremely 
convenient but somewhat perilous doctrine. And it should further 
be observed that, while these statutory rights are expressly limited 
by the Vermont enactment to the party who has successfully main- 
tained his complaint, the doctrine of the court would allow him 
in return for giving up rights which he had not shown he was en- 
titled to, to bring an action neither conferred by the statute nor 
maintainable without it. 

In arriving at this conclusion, the court had to surmount another 
difficulty, namely, that not merely must the plaintiff under the 
English statute show a freehold, but if the defendant justifies his 
entry by title, the qui tam action fails. This restriction on the 
' maintenance of the action, the court seem to consider to have 
arisen from “a blunder, to call it by no severer name,” between 
the statute 5 Rich. II. which did not, and the statute 8 Hen. VI. c. 9, 
which did give this action. But Fitzherbert, 2 Nat. Brev. 248 H. 
says, “If a man enters with force into lands and tenements to 
which he hath title and right of entry, and put the tenant of the 


1 Cole v. Eagle, supra; 1 Hawkins Pl. A., B. I., c. 28, § 15. The same limitation 
was put on the New York statute by the court of that State: Willard v. Warren, 17 
Wend. 257, 261. 
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freehold out now he who is so put out shall not maintain an action 
of forcible entry against him that hath title and right of entry 
because that that entry is not any disseisin of him.” To this a 
note, said to be by Lord Hale, is appended ; viz., “ He shall not 
maintain it on the stat. Rich. II. ; see 9 Hen. VI. fo. 19, pl. 12, but 
the party shall make fine to the king for his forcible entry.” The 
meaning of Lord Hale doubtless was, that the action was no more 
maintainable on the statute of Richard than it was declared to be 
by Fitzherbert on the statute of Henry, on which this author was 
expressly commenting. This is clear from the case which is cited 
by Lord Hale from the Year Books, decided the year after the pas- 
sage of the statute of Henry, which held expressly, that, if the 
entry of the defendant was with title, no action lay,’ “ but for the 
force the party entering shall make fine to the king.” The careful 
reader will be somewhat surprised to find that Lord Hale’s note is 
quoted by the court: “He shall not maintain it by the statute 
Rich. Il. but may by the statute of Henry VI.,” thus converting a 
decision from the Year Book, expressly denying the action into a 
statute authorizing it, by the deliberate insertion of the words ital- 
icized, not one of which is to be found in the author cited. In any 
tribunal less respectable than the court of Vermont, this might be 
called by even a “ severer name” than “ blundering.” It may be 
added, that the law laid down in the case from the 9 Hen. VI. is 
reaffirmed in 15 Hen. VI. fo. 17, pl. 12. 

The general ground on which this case proceeded, that the entry 
by force being prohibited could confer no legal possession, must 
be considered as overruled in Vermont by the later case of Mussey 
v. Scott, 32 Vt. 82, where the landlord having a right of entry, 
violently broke into the premises during the temporary absence of 
the tenant, and was nevertheless held to have acquired a lawful 
possession thereby, which he might defend by force against the 
tenant. The court distinguish Dustin v. Cowdrey on the ground 
that the act here was not within the Statutes of Forcible Entry. 
But this was not so. Breaking violently into a dwelling-house is 
as indictable as force to the person.2, We must therefore regard 

1 The decision is exactly given in substance in Lord Hale’s note; it runs, “On 
n’aura action quand il est ouste ove fortmain par un autre, ou entre fuit congeable 
[justifiable] ; pur ceo quod pur le fortmain le party convict fera fine au Roy... . Et 
pur ceo quod le breve reherce le statut . . et pur ceo qu’il ne dit ubi ingressus non 


datur per legem, le breve abatist ; car si le entre fuit congeable sur le plaintiff, il n’ad 
cause d’action.” ® Rex v. Bathurst, 3 Burr. 1701 and 1702. 
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this decision as a return to the earlier doctrines held by this court. 
In Illinois, however, in the cases of Page v. Depuy, 40 Ill. 506, 
Reeder vy. Purdy, 41 Ill. 279, the court considering the English 
authority equally balanced and the American cases conflicting, 
adopt the conclusions of Dustin v. Cowdrey, which they consider 
established by incontrovertible arguments. As these cases rest 
therefore mainly on authority, we leave them to stand or fall with 
the cases on which they rely. It is merely to be remarked, that 
the court is consistent in its view of the effect of the statute, and 
consider that any violent entry, even after the tenant has aban- 
doned the premises, is equally within the prohibition of the statute, 
and subjects the landlord to an action of trespass, a conclusion 
which no other court has ventured to adopt, and which is distinctly 
repudiated even by those which have sustained the action of tres- 
pass in other cases, but which is, nevertheless, the logical result 
of implying from the statute a liability not therein expressed ; the 
absurdity of the conclusion not lying in the means by which it is 
reached, but in the doctrine from which it is drawn. 

In Missouri, the true distinction is drawn, and it is held that 
whatever remedy the ousted tenant may have by the statutory 
process of restitution, he cannot maintain trespass against the 
landlord. Krevet v. Meyer, 24 Mo. 107; Fuhr v. Dean, 26 Mo. 
116. 

In Massachusetts, notwithstanding some general dicta or deci- 
sions not duly limited, the law is clearly in accordance with the 
English law, and an action lies by the tenant neither for a forcible 
entry nor for forcible expulsion if no unnecessary force is used. 
The early case of Sampson v. Henry, 11 Pick. 379, in which the 
dictum of Judge Wilde occurs, which we quoted at the beginning 
of this article, was trespass for assault. The plaintiff was beaten 
with a pitchfork by the landlord while the latter was effecting an 
' entry; and the language used by the court so far from announcing 
the doctrine, sought to be derived from it, of the general unlawful- 
ness of force, was immediately preceded by the statement, that 
the defence claimed was “ the right not only of breaking open the 
house and entering therein with force and violence, but also of 
committing an assault with a dangerous weapon.” The whole 
simply means that as improper force was used, trespass for assault 
lay. That trespass qu. cl. did not lie, was held in the same case 
in 13 Pick. 36. In Miner y. Stevens, 1 Cush. 482, 485, the same 
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judge cites the English and New York cases, which had held that 
possession could be regained by force, and that no action lay, and 
declares this to be the law of Massachusetts. In Meader v. Stone, 
7 Met. 147, an action of trespass qu. cl. was held not maintainable 
by a tenant at sufferance against his lessor. The same decision 
was made in Curtis v. Galvin, 1 Allen, 215, where the tenant was 
forcibly removed, and in Moore v. Mason, Ib. 406, where the entry 
was forcible. In Commonwealth v. Haley, on indictment against 
the landlord for assault on the tenant with a hatchet, the court 
held, that the landlord, if resisted in taking possession, must desist, 
and did not limit this proposition as they should, to the case of a 
criminal proceeding ; but in Mugford v. Richardson, 6 Allen, 76, 
an action of tort in the nature of trespass was held not to lie 
against a landlord, who, after taking peaceable possession of part 
of the premises, overcame with force the tenant’s resistance to his 
repossession of the remainder. The same law was laid down in 
Winter v. Stevens, 9 Allen, 526, 530, where the circumstances were 
even stronger, entry being made by the owner accompanied by five 
men and the tenant being ejected with force. The general doc- 
trine that expulsion was mere aggravation in trespass qu. cl., and 
answered by plea of title, was declared in Merriam v. Willis, 10 
Allen, 118, and the right to expel with necessary force affirmed in 
Pratt v. Farrar, Ib. 519, 521, and decided in Morrill v. De la 
Granja, 99 Mass. 383. Clearly, therefore, no civil action is main- 
tainable in Massachusetts by inference from the general prohibi- 
tion of the statute. 

It will have been apparent from the cases cited in this discussion 
and the principle upon which they have gone, that no such distine- 
tion exists as has sometimes been intimated, restricting the right 
to expel to cases where the entry has been peaceable. No such 
distinction has ever been decided to obtain, but the doubt has 
arisen from the language of the courts; as, for instance, in Mug- 
ford vy. Richardson, supra, where it is said, “ the landlord being in 
peaceable possession had the right to use force,” &c., whence the 
inference has been suggested that such peaceable possession was a 
condition precedent to the right to expel. But it has been clearly 
established from the cases, that the possession gained by force is as 
legal as if gained peaceably and equally efficient to revest title, 


the criminal liability in no way affecting the efficacy of the entry 
civilly. 
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A doubt might also arise from a hasty perusal even of some of 
the cases which authorize a forcible repossession by the lessor, from 
the terms employed by the courts to describe the amount of force 
permissible. Thus in Winter v. Stevens, 9 Allen, 526, 530, it is 
said that a tenant at sufferance may be ejected “‘ by force if rea- 
sonable and without a breach of the peace, and not disproportion- 
ate to the exigency.” But any force applied to a person against 
his will is am assault and a breach of the peace. The exception 
intended is merely excessive force. The language of Parke, B., 
above cited, is clearer, and admits of no such ambiguity.? 

If excessive force is used, the landlord is liable for such excess, 
but only in an action of trespass for assault. Such excess, whether 
occurring in the entry or subsequent expulsion, does not affect 
the legality of that entry or of the possession thereby acquired, but 
merely fails to receive from that possession the protection which a 
proper use of force would have had. Thus, in Sampson v. Henry, 
11 Pick. 379 ; 13 Pick. 36, the landlord though liable for the ex- 
cess of force in trespass for assault, was not liable in trespass gu. 
cl. It has been intimated that by such excess of force the land- 
lord becomes a trespasser ab initio, as his authority to enter is one 
given “by law” within the distinction taken in the Siz Carpen- 
ters’ Ouse, 8 Co. 146 a; Whitney v. Swett, 2 Fost. 10. But this 
seems to be a misapprehension. Even if the authority of the les- 
sor to enter, arising from the contract of demise by the expiry of 
the tenant’s title in accordance with its nature or its terms, could 
not be regarded as given by “the party ”’ rather than by “ the law,” 
still “ the abuse of the authority of law which makes a trespasser 
ab initio is the abuse of some special and particular authority given 
by law, and has no reference to the general rules which make all acts 
legal, which the law does not forbid: ” Page v. Esty, 15 Gray, 168. 
It was accordingly held in this case that the right of the owner to 
expel, flowing from title, was not such a special and particular 
authority, and that the owner was liable only for excess of force. A 
similar rule was applied in Johnson v. Hannahan, 1 Strob. 313, 
and the doctrine of trespass ab initio was limited to cases where 
the act without a license would be a trespass, such as the right to 
distrain, and did not apply where the entry was under title. 

But while it is clearly the English law, and the undoubtedly pre- 
ponderating opinion in the American courts, that no civil action lies 


1 See Harvey v. Brydges, ante. 
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against a landlord for regaining with force the possession of the 
demised premises, unless there is excess of force, and then only 
for such excess ; yet in regard to the statutory process for restitu- 
tion, we apprehend that in America the prevailing rule is the re- 
verse, and that by this proceeding the landlord may be compelled 
to give up a possession obtained by violent means. In England, 
restitution was always the fruit of a criminal process, it being 
awarded only where the party forcibly entering had been convicted, 
or at least an indictment had been found, or where the force had 
been found on inquisition before a justice of the peace, — an officer 
of purely criminal jurisdiction. See Dalton’s Justice, c. 44.1 In 
no case, moreover, was restitution made, except to a freeholder 
under the Stat. 8 Hen. VI., or to a tenant for years under the 
Stat. 21 Jac. 1. Under these statutes, where a writ of resti- 
tution was sought, it was requisite for the title of the plaintiff 
to be truly set out, and mere possession made a prima facie 
title, only if not traversed; Rex v. Wilson, 8 T. R. 357, 360; 2 
Chit. Crim. Law, 1136. But in the United States almost univer- 
sally restitution is given on a summary civil process. We do not 
propose here to give in detail the various enactments by which this 
is conferred, but it may be said generally with substantial accuracy 
that a bare peaceable possession without title suffices for its main- 
tenance. Taylor, Land. & Ten. (5th ed.) § 789, n. 5. This is 
especially true of the Western States, where this statute was re- 
garded as the means to prevent entirely the use of force in the 
assertion of title, an evil mainly to be apprehended in a new coun- 
try ; and if force was used, restitution was awarded irrespective of 
.title, the intention being to compel title in all cases to be settled 
by due process of law: King v. St. Louis Gas Light Co., 34 Mo. 
84. In some States it was incorporated into the act, giving the 
process, that title should not be inquired into therein ;? and where 
not so expressly enacted, the same rule was held to prevail at law. 


1 Restitution is made by the justice, or he may certify the finding before him as a 
presentment or indictment to the King’s Bench, as the highest criminal court. In 38 
Blackst. Comm. 179, it is said that restitution is made for the “ civil injury ” and a fine 
for the “ criminal injury.” This merely refers to the person who is to receive the penalty 
imposed, but does not make the proceeding in any way civil any more than the in- 
dictment against common carriers for negligence causing death is under the Massachu- 
setts statute, because the fine goes to the representatives of the deceased. 

2 Alabama Rev. Code, 1867, § 8807; New Jersey, Nixon’s Dig. of 1861, p. 801; 
Towa Code, § 2362. 
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Thus, in the case last cited, following Krevet v. Meyer, 24 Mo. 107, 
“Jawfully possessed” was construed to mean merely, “ peaceably 

ssessed,” and no proof of want of title in the complainant was ad- 
missible. The effect has been to produce in some degree the evil 
sought to be avoided, and a scramble for the possession is the 
result, as the party first in actual possession, however defective 
his title or clear his want of one, can only be ousted by the slow 
process of a real action; and the court will go through the circu- 
ity of restoring possession to a tenant at sufferance, whom they 
will immediately thereafter dispossess on a like summary proceed- 
ing brought by the landlord under the other branch of the statute. 

But, however widely elsewhere this doctrine may prevail, we 
doubt if it is the true construction of the statute in Massachusetts. 
By Gen. Stat. c. 137, § 1, it is enacted that “no person shall 
make entry, &c., except where his entry is allowed by law, and in 
such cases he shall not enter with force, but in a peaceable manner.” 
By § 2, ‘‘ When a forcible entry is made,” &c., “or the lessee 
holds over,” &c., ‘the person entitled to the premises may be re- 
stored to the possession.” The language here is unlimited, and 
every forcible entry is prohibited and made cause for restitution. 
The words used are only “ may be restored,” but this could hardly 
be considered to give a discretion. It is apparent, however, that 
every forcible entry is not ground for restitution, as, for instance, 
on the possession of a servant: State v. Curtis, 4 Dev. & B. 222; 
for there the possession is in admitted subordination to the title. 
By the Massachusetts statute, restitution is to be made, not to the 
“complainant,” but to the “person entitled.” But no special 
weight can be attributed to this difference of language, as this par- 
ticular expression was not part of the original Statute of Forcible 
Entry, Stat. 1784, c. 8, but was introduced from the Stat. of 1825, 
ce. 89, which gave summary process against tenants, when these 
two acts were incorporated in one in chap. 104 of the Revised 
Statutes. By the Stat. of 1784, c. 8, restitution was to be made 
to the “ complainant ;” and there is no ground for attributing to 
the legislature, from their adoption of the expression in question, 
any intention to limit the class of persons who could have resti- 
tution, to those who showed title. By the Stat. of 1784, ¢. 8, it 
was given to any person dispossessed ; for although the general 
_ prohibition of force in § 1 of chap. 137 of Gen. Stat. was not in the 
Act of 1784, but was first introduced by the revising commissioners 
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in 1836, yet it was expressly stated by them to have been part of 
our common law, and its enactment to be merely declaratory; 
Commissioners’ notes to chap. 104; and this has been affirmed in 
Commonwealth y. Shattuck, 4 Cush. 141, 144. Hence, though the 
provincial statute of 13 Wm. III. gave restitution only to a disseisee, 
that is, to a freeholder,—for this statute was derived from and 
receives the same construction as the statute 8 Hen. VI, see Pres- 
bry v. Presbry, 13 Allen, 284,— it is clear that the literal con- 
struction of the statute of 1784 authorized restitution to every one 
who complained of dispossession with force. 

But though neither the history nor the construction of §§ 1 
and 2 of the Gen. Stat. c. 137, discloses any restriction on the 
class of persons “ entitled” to restitution, we think such a restric- 
tion is clearly implied from another section of the same statute. 
It is provided by § 9, following § 13 of c. 120, that if the title 
is drawn in question in this proceeding by plea or otherwise, the 
case shall be removed and the title determined by a higher court. 
That this cannot refer to the clauses of this chapter relating to 
process against tenants holding over, is evident, for the estoppel 
of the tenant in this process, to contest by any plea his lessor’s 
title, has been repeatedly recognized: Coburn v. Palmer, 8 Cush. 
124; Oakes v. Munroe, Ib. 282; Green v. Tourtellott, 11 Cush. 227. 
The right to introduce the issue of title can only therefore apply 
to the process of forcible entry; and title seems recognized by 
implication as a sufficient answer to the force, and to restitution 
therefor. 

_ This view is strengthencd by the recent decisions, which hold 
that in this summary proceeding, if the plaintiff’s title determines 
pendente lite, judgment for possession will not issue: King v. Law- 
son, 98 Mass. 309; Casey v. King, Ib. 503. These were, it is 
true, cases between landlord and tenant; but the principle upon 
which they proceed seems clearly to be, that, where the question 
of title is examinable, possession will not be awarded on a sum- 
mary proceeding to one who at the time of judgment is not enti- 
tled to the premises, whatever right he may have had to institute 
the proceeding. The title, it may be observed, which determines 
the right to possession is not merely, as under the English stat- 
utes, above referred to, a subsisting freehold or term for years ; 
but is any existing possessory right, which would authorize an 
action of trespass, and for this a tenancy at will is sufficient; 
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Dickinson v. Goodspeed, 8 Cush. 119. The construction of the 
statutes which we suggest, does not therefore trench on the right 
of possession under any valid title, however slight, and it seems 
to be a correct conclusion, that in Massachusetts restitution by 
the summary statutory proceeding will not be given in any case 
where there is not title enough to maintain trespass; and a land- 
lord may safely regain possession by force if he use no more than 
is necessary, and will incur no more liability to the statute process 
than to an action of trespass qu. cl. or for assault. 
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THE PROPRIETARY RIGHT OF AN AUTHOR OR HIS ASSIGNS 
OVER LITERARY PRODUCTIONS UNPRINTED BY AUTHORITY 
DERIVED FROM HIM. 


Crowe v. Aiken. 


CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN DISTRICT 
OF ILLINOIS, DEC. 31, 1869. 


1. An author or his assign has before publication an exclusive right to 
control the use of his literary productions. 

2. At the representation of a play, a spectator may not take it down in 
short-hand. 

3. Representation of a play is not, at common law, publication. 

4. Representation of a play in England, although equivalent to publi- 
cation there under St. 5 & 6 Vict. c. 45, § 20, is not publication so as to 
affect the exclusive proprietary rights of the author or his assigus at com- 
mon law in this country. 

5. This common-law right is under Congressional control, but cannot be 
taken away save by Congress, and no existing statute has touched it. 

6. A person who can, by unassisted memory of performances author- 
ized by the literary proprietor of a play, carry it away, may be entitled 
to reproduce it from recollection. 

7. It will not be presumed that an unauthorized performance of a play 
is a proximate or remote result of an act of memory by a spectator, but 
the proof of this must be positive, and negative every other conclusion. 

8. Repeated authorized representations of an unpublished and uncopy- 
righted play will act as a dedication of it to the public. 

9. No restrictive notice to spectators is necessary to assert the authors’ 
rights, nor will such notice assist them in any way. 

10. The author's right as creator is natural and inherent, and he may 
maintain it till dedicated to the public, either in reason or under a statute. 

11. These rules apply to lectures and sermons. 


OPINION. 


Droummonp, J.— The bill in this case was filed to prevent the perform- 
ance in Chicago of a drama called “ Mary Warner,” by the defendant, who 
is the manager of a theatre. It is based, not upon any copyright statutes, 
but on the principles of. the common law and of equity. Mr. Tom Taylor, 
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a subject of the Queen of Great Britain, is the author of the drama. The 
plaintiff is the husband of an actress of distinction, known to the public as 
Miss Kate J. Bateman. The play was written by Mr. Taylor for Miss Bate- 
man, — the principal character to be personated by her, — in pursuance of 
a contract between the plaintiff and Mr. Taylor, made in February, 1369, 
at London, and was not intended for publication, but for representation 
on the stage. The price paid for the same to Mr. Taylor, by the plaintiff, 
was four hundred pounds sterling. After it was completed, the author 
duly transferred, in writing, to the plaintiff, all his right in the play and in 
the manuscript thereof, together with the exclusive right to its representa- 
tion on the stage in the United States for five years from the 21st of June, 
1869. The manuscript was accordingly delivered to the plaintiff, and the 
play was first represented at the Haymarket Theatre, in London, in June, 
1869. Afterwards, the plaintiff and his wife came to the United States, 
and “ Mary Warner” has been performed at Booth’s Theatre, in the city 
of New York. It has been successful, and profitable to the plaintiff and 
his wife, she representing the principal character in the play. 

The foregoing facts do not appear to be controverted. The bill alleges 
that the play has always been kept in manuscript; that it has never been 
printed by Mr. Taylor, by the plaintiff, nor by Miss Bateman, nor, with the 
consent or acquiescence of any one of them, nor published with the con- 
sent or acquiescence of any one of them otherwise than by a representa- 
tion on the stage, and that the defendant did not produce it, at his theatre, 
by means of the memory of those who had witnessed its representations 
on the stage, but- by a copy, wrongfully and surreptitiously obtained, from 
the manuscript or from a printed copy wrongfully and fraudulently printed. 

An injunction was issued by the court, and the performance of “ Mary 
Warner,” by defendant’s company, stopped; no serious objection being 
made at the time, by the defendant’s counsel, to the issuing of the writ. 
The defendant now appears and moves to dissolve the injunction. 

A paper has been filed which purports to be an answer, but it has been 
neither sworn to nor signed by the defendant nor by any one for him, and, 
therefore, cannot be noticed. 

The motion has, however, been fully argued by the counsel of defendant 
upon two grounds.’ 

1 The application for the assistance of the court places itself on narrow grounds. 

a. The work is by an alien, and not within the scope of the Statutes of Copyright. 
U. S. Act 1831, c. 16, § 1; 4 Stat. at Large, 436. 

b. It has never been published or dedicated to the public, so that it is still within 
the control of the author or his assign as an unpublished manuscript at common law. 
Woolsey v. Judd, 4 Duer, 596, case of private letters threatened to be published in a 
newspaper. This reviews and comments on all the earlier law, sustains the elder 
decisions, and overrules Hoyt v. McKenzie, 3 Barb. 824; Wetmore v. Scoville, 3 Edw. 
Ch. 515, and Percival v. Phipps, 2 Ves. & B. 19, which held that the publication of 
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1. The law of the case as settled in England and in this country. 
2. On the facts contained in the affidavits of Robert M. Dewitt and 
Charles J. Clarke, both of New York. 

The affidavit of Dewitt states that he furnished the defendant with a 
copy of the play used by him; that he procured it from a person in Lon- 
don, on or about the 29th of July, 1869, who procured the same only from 
repeated representations on the stage at the Haymarket Theatre; that 
there was no “ restriction or prohibition against any of the spectators using 
such play as they saw fit.” He also states he is advised that by § 20 of 
5 & 6 Vict. c. 45, “ the first representation of any dramatic piece in Eng- 
land is deemed equivalent to the first publication of a book.” 

The affidavit of Clarke states that the play of “ Mary Warner” was in 
print in the city of New York as early as August, 1869; that he bought 
a printed copy of the play at a public news stand in New York, where the 
same was publicly exposed for sale. 

The copy furnished to the defendant has been exhibited in court. It is 
not in the usual form of a published play, but consists of printed slips 
fastened together in pamphlet form, with plats arid stage directions, as if 
for dramatic use solely. 

Various affidavits have been introduced by the plaintiff, from which it is 
apparent that the play of “ Mary Warner” has never been printed with 
the knowledge or consent of Mr. Taylor, of the plaintiff, nor of Miss Bate- 
man. It is not for sale generally in New York, and not at all in England.’ 


papers not valuable as literature, could not be restrained. See Pope v. Curll, 2 Atk. 
842; Gee v. Pritchard, 2 Swans. 402; Thompson v. Stanhope, Ambl. 787; Forester v. 
Waller, 2 Bro. P. C. 138; Folsom v. Marsh, 8 Story, 100; Webbv. Rose, 4 Burr. 2508 ; 
Queensbury v. Shebbeare, 2 Eden, 329. 

And this right of control over an unpublished manuscript can only be defeated by 
an abandonment by the author, or by the fact that the contents of the work are im- 
moral. Southey v. Sherwood, 2 Mer. 834. The immorality of a work will also defeat a 
copyright, and throw it open to the public, and even deprive a printer of his wages for 
printing. Stockdale v. Onwyn, 2 Car. & P. 163; 5 B. & C. 178; s.c.,7 D. & R. 625; 
Poplett v. Stockdale, 2 Car. & P. 198. 


c. The defendant has made a beneficial use not publication of this manuscript, and 
should be restrained. 


that the manuscript had been printed and published in New York, in August, 1869 
(Clarke), and that it had been published under the English Copyright Act in England, 
though not printed (Dewitt), and also tries to bring himself under the rule of Keene v. 
Clarke, N. Y. Sup. Court, Apr. 1867 ; 5 Robertson, that the audience of a theatre have 
aright to carry away from the performance, by memory or reporting, a play, unless 
there is a restrictive notice on the bills or tickets. 

1 Affidavits were produced by the plaintiffs that the play was not in any English or 
American catalogue of lawfully published plays, that it had never been furnished to 
McNulty & Co., the Chicago theatrical dealers, under the standing orders of that house 
for every thing new ; that on inquiry of French, in New York, a deponent was informed 


The defendant, to meet this case of the plaintiffs, assumes to show by affidavit, 
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It is a fair inference, I think, from all that appears in the case, that the 
only printed copy in existence was printed by Mr. De Witt, or under his 
direction, and is kept for sale, at a high price, to theatrical managers. Mr. 
Clarke’s affidavit was made on the 14th of December, and the copy referred 
to by him may have been, and probably was, purchased directly or indi- 
rectly of De Witt, or through his instigation, and as it does not state when, 
it may have been since this bill was filed. 

It would seem, in answer to the allegations of the bill, the defendant 
ought to show that his copy of the play came from a printed or other copy 
authorized by the author or his assignee, or from the memory of those 
present when the play was performed. The manuer in which the play 
was procured in London is rather vaguely stated. It was from repeated 
representations only. But was it from the memory of those who heard it 
performed, or from phonographic reporters? The statement is entirely 
consistent with the latter source of information.’ 

The author of any literary or dramatic work is the sole proprietor of 
the manuscript and its contents (the work), and of copies of the same, 
independently of legislation, so long as he does not publish it, or part with 
the right of property. This is called a common-law right, and exists irre- 
spective of copyright statutes. This right of property he can transfer, and 
acourt of equity will protect him, or his assignee, in a proper case, just as 
it will the owner of any other species of property. Those judges who 
maintained this common-law right in the cases of Miller vy. Taylor, 4 Burr. 
2303, and in Donaldson v. Becket, 4 Burr. 2408, decided a hundred years 
ago, — it has always been thought, — had the strength of the argument 
on their side in the great discussion to which they gave rise. Subject to 
the qualification stated, it has been generally admitted in this country? 

Mr. Taylor, then, was the proprietor of the drama “ Mary Warner,” 
when finished, and when transferred to the plaintiff, the latter became the 


that the play was unpublished and unprinted; and that restrictive notices had been 
published in London and New York forbidding the acquisition of the play from wit- 
nessing the performance. 

1 Reporting a lecture without consent of the lecturer, may be restrained : Abernethy 
vy. Hutchinson, 1 Hall & Tw. 28, 3 Law J. 209, 219; Keene v. Kimball, 23 Law Rep. 
669. 
2 See Wheaton v. Peters, 8 Pet. 591; Jeffries v. Boosey, 4 H. of L. 965; Pr. Albert v. 
Strange, 1 MeN. & G. 25; Woolsey v. Judd, ubi supra; Turner v. Robinson, 10 Ir. Ch. 
121; 8. c. on appeal, ib. 510. Sales of manuscript books will not amount to a publi- 
cation. White v. Gerock, 1 Chitty, 24,2 B. & Ad. 290; Bartlett v. Crittenden, 4 Mcl. 
300. 

Printing alone is not publication. Prince Albert v. Strange, 1 McN. & G. 25; Sweet 
v. Archbold, 10 Bing. 133, for there the copyright was taken after the book had been 
printed. Paley’s case, cited 2 Vesey, 23. But intent to dedicate to the public may be 
inferred from acts of the author or proprietor. Keene v. Clarke, ubi supra; Bartlett v. 
Crittenden, ubi supra, & 5 McL. 82. 
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proprietor on the terms of the transfer. Has the right of property been 
lost ? 


It ig conceded that it would be lost by any general publication of 
the play, by the proprietor, which could be regarded as a dedication to 
the public, but, save this, it is difficult to fix on any rule which shall 
meet the case. The giving of a copy, or, of several copies, of a manu- 
script will not necessarily be a publication. The representation of a play 
on the stage was decided in England before the statute of 5 & 6 Vict., not 
to be a publication." 

There are cases, in some of the courts of this country, which hold that 
representation of a play is a qualified publication; viz., to the extent in 
which the memory of the auditors can retain its language, scenery, or inci- 
dents, and, if it is reproduced only in that way, the author of the work 
has no remedy.? Of these cases it may perhaps be said, that in some in- 
stances, the court has not looked very rigidly into the proofs, considering 
the intrinsic difficulty of the subject. Indeed, as some of the affidavits in 
this case show, and as all experience proves, to write a play out from memory 
alone is well nigh impossible. Undoubtedly it may be done, especially after 
many repetitions; and we now and then hear of an individual so marvel- 


1 Macklin v. Richardson, Amb. 694; Coleman v. Walthen, 5 T. R. 245; Murray vy. 
Elliston, 5 B. & Ald. 657 ; Morris v. Kelly, 1 Jac. & W. 481; Storace v. Longman, 2 
Camp. 27, note. See also Roberts v. Myers, 23 Law Rep. 396; Jones v. Thorne, 1 N. 
Y. Leg. Obs. ; Boucicault v. Wood, 7 Am. Law Reg. n. 8. 539. 

2 Keene v. Kimball, ubi supra, seems to go nearly to this extent, but in that case the 
bill expressly alleged an attendance on the plaintiff’s performance, and imitation of it, 
and did not allege the use of a surreptitious copy. In Wallack v. Florence, N. Y. Su- 
preme Court Ms., the defendant swore he had memorized the play of “ Caste,” and 
produced it solely from memory. Palmer vy. Dewitt, now pending before the General 
Term of N. Y. Superior Court, was an action for printing Robertson’s “ Play,” an un- 
published English drama. The defence was memorization at English performances. 
Garvin, J., dissolved an injunction obtained ex parte upon the coming in of the answer 
setting up this defence (N. Y. Transcript, Jan. 5, 1869), and the cause coming to a 
hearing before Monell, J., at Special Term, in April, 1869, upon a stipulation that the 
play had been performed in London without restrictive notice to the spectators, and 
that the defendant had received the copy from which he printed from persons who 
had witnessed the performance in England, the learned judge upon the authority of - 
Judge Garvin’s decision, dismissed the complaint. The cause was argued at General 
Term in October last, but no decision is yet rendered. The main question is, as to 
the presumption of memorization, upon the agreed facts. In Crowe v. Aiken, two affi- 
davits of actors were produced to show the difficulty of memorization. One other case 
has been before the New York courts, Lloyd v. Harkins, where Lloyd sought to restrain 
Harkins, formerly an actor at Lloyd’s Theatre, from performing “Foul Play” from 
his professional memorization. This case occurred in August, 1868, but has been 
dropped by consent of parties, or at any rate neglect of parties. See Cadwalader, J., 
in Keene v. Wheatley, 9 Am. Law Reg. 33, on the implied contract of an actor not to 
reveal the things obtained by him in the course of his employment. The doctrine of 
the last case may be doubted to some extent. 
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lously endowed with memory, as to be able to repeat accurately, after once 
or twice hearing, whole paragraphs of a speaker. But so anomalous is 
this, that the chances are, if five thousand persons were to hear a play 
read or performed for the first time, not one, an hour after the play was 
over, could repeat verbatim, a single page that he had heard. While ad- 
mitting its possibility, the evidence should, in my opinion, clearly establish 
that it was produced from memory, and negative any other conclusion.? 
None of the cases cited by counsel have gone so far as to decide that 
a reporter can take down the words of au unpublished play as they are 
uttered by the actors, and thus make it public against the wishes of the 
author, while, on the other hand, it has been frequently held that such ac- 
tion of a reporter can be prevented, because not warranted by express or 
implied conditions. In some instances stress has been laid on the fact of 
representations of a play being had without restriction, and it is claimed 
“Mary Warner” was so produced in England. This, however, is denied, 
and it is asserted public notice was given both in London and in New York 
of the private property in the play. It is not easy to see, however, how 
a notice can have any effect upon the rights of the author or of the auditor. 
If the latter had the right to carry the play away in his memory or take it 
down phonographically, and in either case to use or publish it, the notice 
prohibiting it could not affect or change that right.’ 

The principal reason, probably, why courts are so much inclined to 
construe with great strictness the common-law right of an author in a 
manuscript work, partially imparted to the public, is because the right is 
perpetual. All claims under copyright statutes are for a limited time only. 
This reason may have had great weight in the discussion which took place 
in England in the two cases already referred to, and the result of which 
was the adoption of the principle that the statute of 8 Anne, cap. 19, took 
away the property, at common law, of an author in a published work. But 
this common-law right is always under the control of the legislative power, 
and it has been exercised in England; and, even under the qualified pub- 
lication of a play, by representation, there can be no doubt that, under the 
rule now established in the courts, it might become public property, in the 

manner heretofore stated, after repeated representations. 


1 To supplement evidence by presumption of fact, there must be a necessary and 
usual connection of the known with the unknown. Cowen and Hill’s notes to Phil. 
Ev., note 285. They must be probable inferences drawn by common sense. Gibson 
v. Hunter, 2 H. Bl. 297; 1 Phil. Ev. c. 9, and n. 283; 1 Greenl. Ev. c. 4; 3 i. 
§§ 14, 147, 408, 458; 2 1b. § 129, a. The whole doctrine about memorizing has 
arisen from a dictum of Butler, J., in Coleman v. Walthen, 3 T. R. 245, which Cadwal- 
ader, J., declares extra-judicial and founded in error. Keene v. Wheatley, 9 Am. Law 
Reg. 89. 

2 The doctrine of restrictive notice first appears in Keene v. Clarke, 5 Robertson, 
and, save in the Superior Court of New York, has not been respectfully considered. 
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There was some question whether the author of a published play had, 
at common law, the sole right of representation ; but, so long as the play 
existed in mauuscript, and was unpublished, and not in some way dedicated 
to the public, the sole right of representation or performance would seem 
to follow from the exclusive right of property. But the 20th section of 
the statute 5 & 6 Vict. cap. 45 put an end to this question by declaring 
that the first public representation or performance of any dramatic piece 
should be deemed equivalent, in the construction of the act, to the first 
publication of any book, and I understand it has been decided in England, 
that the public performance, even in a foreign country, of a play of which 
an English subject is the author, defeats his claim to a copyright under the 
British statutes.’ 

It is insisted that as, by this statute, representation was publication, the 
play “Mary Warner,” by performance in England, was published there, 
and all right of property in the play was consequently lost, as well there 
as in the United States. This necessarily leads to the conclusion — and 
that is substantially the position of the defendant’s counsel — that there is 
no right of property in this country in the play except that conferred by 
the statutes, and particularly that of Aug. 18, 1856. I do not under- 
stand that the authorities have gone that far, and it does not follow, because 
his claim under the statute is gone, that every thing is lost. He may still 
stand on his natural, inherent right as the author and creator of the play, 
and maintain that right until, in some mode, in reason or by statute, it is 
dedicated to the public. It cannot be true, in this country, that the lecturer 
has no right of property in his unpublished and unprinted lecture ; that the 
clergyman has no right of property in his unpublished sermon, the work, 
it may be, in each case, of weeks of thought and labor, merely because he 
has repeated it to an audience. And I cannot comprehend why, because 
Congress has legislated about dramatic compositions, the author of a play 
should occupy different ground. The object of all copyright laws is to 
protect and regulate property in the product of the brain, not to annihi- 
late it. 

There can be no doubt of the authority of Congress to legislate on the 
subject of literary property, and to prescribe the terms upon which copy- " 
rights shall be granted, and when it has so legislated it may be truly said 
to create those rights under the law, and this is the sense of the language 
of the Supreme Court in the case of Wheaton v.-Peters, 8 Peters, 661; 
that Congress, instead of sanctioning an existing right, created it; because 
the court admits the right at common law. Neither, perhaps, can there be 
any doubt that Congress can declare what sort of publication of a literary 
or dramatic work shall constitute a dedication to the public. It follows 


1 Boucicault v. Delafield, 88 Law Jour. x. 8. (Ch.) 38. 


a 
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from what has been said that a definition of the word representation by a 
British statute is not operative as such in this country. And in all the 
cases which have arisen in this country, recently, upon the rights of authors 
to unpublished plays written by Englishmen, the objection that their rights 
were destroyed in consequence of the clause already referred to in section 
20 of 5 & 6 Vict. cap. 45, seems not to have been taken either by counsel 
or the court.’ 

I am of opinion that, upon principle and authority, the author or his 
assignee of an unpublished play has a right of property in the manuscript 
and its incorporeal contents; that is, in the words, ideas, sentiments, char- 
acters, dialogue, descriptions, and their connection, independent of statutes, 
and that a court of equity can protect it.? x 

I am also of opinion that, as the law now exists in this country, the 
mere representation of a play does not of itself appropriate it to the pub- 
lic, except so far as those who witness its performance can recollect it, and 
that the spectators have no right to cause its reproduction by phonographic 
or other verbatim reports independent of memory. 

These being my conclusions, the only other question is, whether the 
defendant has brought himself within the eonditions named. And, after 
what has been said, it necessarily follows that, in my judgment, he has not. 
I cannot doubt that De Witt obtained the copy of the play of “ Mary 
Warner,” which he furnished to the defendant in this case, either in whole 
or in part, through a short-hand reporter, or in some other unauthorized or 
wrongful way, and not by memory alone. 

The case wil, therefore, have to go to proofs in the regular way, and 
the injunction stand until the hearing. 

Joseph P. Clarkson and Cornelius Van Shaack, for plaintiff; Jra D. 
Warren, of New York, for defendant. 


Since the above was prepared, a cause arose at Chambers, in New York Supreme 
Court, before Cardozo, J., which bears upon the matter treated in these pages. The 
following abstract of the case is made up from information derived from counsel, and | 
the opinion is given in full. 

Johannes Oertel et al. vy. Hamilton Wood, Jr. Oecrtel, a painter, execvted in oils a 
- religious picture, which he named “Rock of Ages.” James, the coplaintiff, by as- 


1 The point was discussed by counsel in Palmer v. McDonough, before Nelson, J., 
in 8. D. N. Y., and in Palmer v. Dewitt, but has now first been judicially considered. 

2 This places the author of unpublished recitative or representative literature in 
the position of a dramatic copyrighter. For his status, see Daly v. Palmer, 3 Am 
Law Rev. 453; Roberts v. Myers, ubi supra; Boucicault v. Wood, ubi supra. But this 
proprietary right is liable to defeat by one who can memorize from the performance 
either directly or secondarily. No decision has yet held that the memorizer can print 
or write out and communicate otherwise than orally, save Palmer v. Dewitt, and this 
is appealed from. 
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signment from Oertel, acquired the exclusive right for a term of years to reproduce 
the picture in all other ways than by oil-painting ; Oertel was to share his profits, 
James, under this agreement, prepared and put upon the market, a “ chromo” and a 
photograph. A line engraving of the picture was also undertaken by James Wood, 
the defendant, copied from one of the James photographs, and published, a photograph 
of the picture under the name of “ Rock of Ages.” 

An injunction bill was brought to restrain the defendant, and an ex parte injunction 
issued, restraining the sale of the photograph, and the use of the name “ Rock of 
Ages.” 

Defendants demurred to the bill, and moved to dissolve the injunction. Plaintiffs 
moved to strike out the demurrer as frivolous, and for judgment absolute. 

Carvozo, J. This case cannot be distinguished in principle from the cases of Prince 
Albert v. Strange, 2 De G. & Sm. 652, and Turner v. Robinson, 10 Ir. Ch. 510. Perhaps 
the injunction is too broad, but that can be remedied. The motion to dissolve must be 
denied. Ordinarily, a question like that presented here, should not be passed upon on 
a motion to overrule a demurrer as frivolous, but, when it has been fully argued, it 
may as well be disposed of on the merits as not, especially when those merits are 
really involved in the motion to dissolve the injunction. 

The motion of the plaintiffs for judgment is therefore granted. Clarence H. Seward 
and D. W. Gillette, for plaintiffs, Geo. W. Wingate, for defendant. 


This judgment, if all the facts had been before the court, would have been incor- 
rect, except so far as it restrained the use of the name “ Rock of Ages,” as the plain- 
tiffs trade-mark. 

Upon the pleadings, it was doubtless correct throughout. The plaintiffs alleged 
they had printed and published two reproductions of the painting, a “chromo” and a 
photograph. The fact was, these were not copyrighted, and therefore were public 
property, except as to the name. The bill alleged a reproduction or copy of the pic- 
ture by the defendant, the picture being an unpublished manuscript, and it was im- 
possible it ever should be any thing else. The fact was, the photograph was copied. 

As the photograph and “chromo” were subject of copyright, their printing and 
sale was a dedication to the public unless copyrighted. But as the fact did not appear 
that plaintiffs had published without copyright, and as the bill alleged a copy of the 
original, it seems as matter of pleading that the demurrer was correctly overruled as 
frivolous. 

This is the second case on this branch of the law which has turned on a question of 
pleading. In Keene v Kimball, the demurrer to the bill was sustained because the use 
of a surreptitious copy by the defendant was not alleged, and because it was alleged that 
the defendant had sent his artists to the plaintiff’s performance to imitate the better 
plaintiff’s manner of executing the piece. Hoar, J., delivering the opinion, lays great 
stress on the right of employing the information freely offered by the plaintiffs,—the . 
right to use the memory to its fullest extent, and employ the information so obtained to 
its fullest extent. 

That a photograph is an infringement of copyright or unpublished manuscript, con- 
sult Graves vy. Ashford, L. R.2 C. P. 410. See Act 1865, c. 126 (18 St. at Large, 540), 
for copyright of photograph. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1869, AND JANUARY, 1870. 


ABATEMENT. — See Executor AND ADMINISTRATOR, 2; LeGacy, 4. 


Account. — See APPROPRIATION OF PayMENTS ; BANK; Contract, 1; ForEIGN 
Orrice; Limitations, STATUTE OF. 


AcTION. 

An action cannot be maintained for writing to purchasers, or intended pur- 
chasers of machines, that such machines infringe the defendant’s patents, and 
threatening legal proceedings in case of the use of such machines without the 
payment of a royalty, unless it can be shown that the defendant's claim is not 
bona fide in support of a right which, with or without cause, he fancies he has. — 
Wren v. Weild, L. R. 4 Q. B. 730. 

See Awarp, 3; Famiry Name; Lowitations, Statute or, 4. 
ADMINISTRATION. — See EXECUTOR AND ADMINISTRATOR. 
Apmiratty.—See Bart; Costs, 4; DamaGes, 2,3; AND AGENT; 
SatvaGe; SraTure. 

ApvULTERY. — See CONNIVANCE. 
Arripavit. — See MispEMEANOR. 
Acrent. — See Contract, 1,2; PrincipaL AGENT; PrivitEGeD Commu- 
NICATION. 
AGREEMENT. — See Contract. 


ALimony. 
By the practice of the Ecclesiastical Courts, more than one moiety of the joint 
income cannot be allotted to a wife after a decree of judicial separation, although 


she may have brought more than one moiety of the property into settlement. — 
Haigh v. Haigh, L. R. 1 P. & D. 709. 


ANNUITY. 
A testator gave an annuity which he directed to be paid by his son; and sub- 
’ ject and charged with the payment of his debts, legacies, and the annuity, he left 
his real and personal property to his son. On bill filed by the annuitant to 
enforce payment: Held, that he was not entitled to a receiver, as he could help 
himself by distress under St. 4 Geo. IT. c. 28. — Sollory v. Leaver, L. R. 9 Eq. 22. 
See ExEcuTOR AND ADMINISTRATOR, 2; WILL, 2, 6. 


APPEAL. 

There is no settled rule that when one party to an administration suit has 
appealed, any other party may insist on having the decree varied in his favor. — 
Pardo v. Bingham, L. R. 4 Ch. 735. 

See Limitations, STATUTE OF, 3. 
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APPORTIONMENT. 


C. covenanted and gave bond to pay a fund three months after his decease in 
trust for a tenant for life and remainder-man, with interest from the date of his 
death until payment. Several years after C.’s death, it appeared that there were 
some assets, but less than the principal fund. Held, that the sum must be calcu- 
lated which would amount, at four per cent from C.’s death, to the assets on 
hand, and the difference paid to the tenant for life. — Coz v. Coz, L. R. 8 Eq. 
343. 


APPROPRIATION OF PAYMENTS. 


A., an attorney, having £5000 to invest for B., a client, paid it to his own 
general account at his banker's, and afterwards drew out more than that amount 
and his previous balance, and paid in considerable sums. He died not having 
invested the £5000, and with a balance at the bank of £2700. Held, that the 
sums drawn out must be set against those paid in in the order in which they were 
paid in, and that B. could not restrain A.’s administrator from dealing with the 
balance. — Brown vy. Adams, L. R. 4 Ch. 764. 


ARBITRATION. — See AWARD. 
AssIGNMENT. — See Prioriry; SToprpaGE IN TRANSITU. 
Assumpsit. — See Fraup. 


ATTORNEY. — See APPROPRIATION OF PayMENTS ; LimiraTions, STATUTE OF, 8; 
Soxicrror. 


ATTORNEY GENERAL. — See Rartway, 3. 


AWARD. 


1. The plaintiff, S., agreed to row a race with K., each to deposit a stake with 
the defendant, and ‘‘the decision of the referee to be final.” There was a 
default in the start, and the referee, who had power to interfere in that event, 
ordered K. to inform S. that if he did not start, K. was to row over the course 
without him. K. rowed over the course, and, as the jury found, without commu- 
nicating this order to S., or giving him any opportunity to start. The referee, 
who could not see what occurred between K. and S., without any inquiry, and 
against the protest of S.’s umpire, ordered the stakes to be paid to K. Held, that, 
as the court could see that the question whether K. communicated his order to S. 
had not been passed on by the referee, and as K. did not do so in fact, there was 
no race, and the referee had no jurisdiction to award the stakes, and that S. was 
entitled to recover his deposit. (Exch. Ch.) — Sadler v. Smith, L. R. 5 Q. B. 
40; s.c. L. R. 4 Q. B. 214; 3 Am. L. Rev. 682. 

2. The umpire in whose discretion were the costs of the submission, reference, 
and award, awarded a sum to one party, and directed him to pay the costs of the 
other party, which were double the sum awarded. Held, that this was no ground 
for setting aside the award. — Re Fearon & Flinn, L. R. 5 C. P. 34. 

3. Suit for £400. Plea, by way of estoppel, as to all over £145; an award, 
not alleged to be satisfied, of £145 in favor of the plaintiff for the same cause of 
action. Demurrer. Held, that the plea was a good bar. — Commings v. Heard, 
L. R. 4 Q. B. 669. 
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Bat. 


1. A vessel was arrested in a cause of collision. At the time of the collision 
she had a cargo on board, a portion only of which remained on board at the time 
of the arrest. The vessel and cargo belonged to the same owner. On motion 
for release of the portion of the cargo remaining on board: Held, that the freight 
due upon the whole must first be paid into court. — The Roecliff, L. R. 2 Ad. & 
Ec. 363. 

2, A vessel was arrested in a cause of collision, having been herself injured 
by the collision. She was afterwards repaired and much increased in value. On 
motion for her release on bail: Held, that she ought to be released on bail being 
given to the amount of her value at the time of her arrest. — The St. Olaf, L. 
R. 2 Ad. & Ec. 360. 

BartMent. — See TELEGRAPH. 


Bank. 


A railway company having general and special accounts with a bank was 
credited with a sum ‘‘ Per Loan,” and drew cheques against it which were en- 
tered under the head ‘‘ Loan Account.” The company became insolvent, and the 
claim of the bank was disputed as being for an unauthorized loan. Held, that 
the above was not a loan, but merely an overdrawn account. — Waterlow v. Sharp, 
L. R. 8 Eq. 501. 

See Trust, 1; Wit, 9. 


BaNnKRUPTCY. 


1. A payment of a sum by a sub-tenant to release his goods, lawfully dis- 
trained for rent due from the tenant to the landlord, does not create a liability 
from the tenant to the sub-tenant ‘‘ by reason of any contract or promise, to a 
demand in the nature of damages,” which is barred by the tenant’s discharge in 
bankruptey. — Johnson v. Skafie, L. R. 4 Q. B. 700. 

2. After an order nisi in a divorce suit, dissolving the marriage, and ordering 
the co-respondent to pay damages and costs, the co-respondent made away with 
his property, and shortly after the order was made absolute, became bankrupt. 
Held, that he was not guilty of contracting a debt without reasonable expectation 
of being able to pay it, within the Bankruptcy Act, 1861, § 159. — Ex parte Clay- 
ton, L. R. 5 Ch. 138. 

3. A solicitor, who had been solicitor to a former assignee, but who was 

_ attending at the Bankruptcy Court for another party, was examined, without 
having been summoned, as to his receipts on account of the estate. He admitted 
receipts, and claimed deductions, but was told to pay over the full sum received. 
Afterwards, and without notice to him, an order was made to that effect. Held, 
that the order must be discharged as made without giving the solicitor a proper 
opportunity to defend himself. — Ex parte Prance, L. R. 5 Ch. 16. 

See Partition, 1; Priorrry; Up. 


Beer Hovse. 
A covenant not to use a house as a ‘‘ beer house” is not broken by the sale, 
under a license, of beer, by retail, not to be drunk on the premises. — London & 
N. W. Railway Co v. Garnett, L. R. 9 Eq. 26. 
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Bitz or Lapine. 


By the bill of lading for a quantity of sugar the ship-owner was ‘not liable 
for leakage.” ‘The sugar, in consequence of improper stowing, was damaged 
during the voyage by the drainage from other sugar stowed above, which caused 
it to heat. Held, that this was not damage by leakage, and the owners were 
liable to the consignee. — The Nepoter, L. R. 2 Ad. & Ec. 375. 

See Surp, 1; SropraGe TRANSITU. 


Bris anp Nores. 

Plaintiff, having agreed to receive a company’s acceptance for a debt due him 
if two directors would indorse it, went to the office of the company and received 
a bill which directors A. and B., who were in the habit of attending there, indorsed 
at the time. The bill was dishonored, and notice was sent to A. at ¢he office of 
the company. Held, that the notice was sufficient. ‘The office was A.’s place of 
business for the purpose of this transaction. — Berridge v. Fitzgerald, L. R. 4Q. 
B. 639. 

See Eviwence, 1; Payment; Trust, 1. 


Bonp. 

1. Railway bonds represented that the company was indebted to L. in an 
amount there stated; they were given for the purpose of being deposited by him 
as security for advances to be made. The money obtained by the deposit was in 
part applied to payment of debts of the company. St. 7 & 8 Vict. c. 85, § 19, 
imposes penalties on a company for giving loan-notes or securities. Held, that, 
so far as the company had had the benefit of the money obtained, as above, for 
its legitimate purposes, the bondholders had a valid claim against its assets. — 
In re Cork and Youghal Railway Co., L. R. 4 Ch. 748. 

2. A., the nominal plaintiff, received from a company of which he was a mem- 
ber, in part-payment of a debt due from them, 32,000/. in their debentures of 
100/. each, expressed to be payable to him or his assigns. Some of these he 
assigned to B. and some to C., the real plaintiffs, and transfers to them were 
registered on the cempany’s books. They also received certificates that they 
were ‘‘ registered proprietors,” and were dealt with by the company as such. 
The company then made a mortgage to A. in trust for the ‘‘ holders for the time 
being” of the debentures unpaid. Afterwards A. became the debtor to the com- 
pany, who by their articles had a primary lien on the debentures of any members 
liable to them. The question was, whether the company were equitably entitled . 
to set off A.’s debt to them in suits on the debentures assigned to B. and C. 


Held, that they were not. — Higgs v. Northern Assam Tea Co., L. R. 4 Ex. 387. 
See Borromry Bonn. 


Botrtromry Bonp. 


1. The extent of the authority of the master of a vessel to bind the owners, 
either of the ship or of the cargo, is derived from, and bounded by, the law of 
the flag. 

When the master fails to obtain funds from the owners of the ship or cargo, he 
is authorized to raise money to pay for necessary repairs and supplies, after such 
supplies and repairs have been furnished, by giving a bottomry bond on ship, 
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freight, and cargo to persons other than those who have furnished the repairs 
and supplies, when by the lex loci these latter persons have a lien on the ship for 
their claim. 

The court being of opinion that certain advances made by the charterer, and 
indorsed on, but not stipulated for, by the charter-party, were, as between him 
and the owners, advances of freight: Held, that the master’s bond did not give 
the obligee a right to demand more freight than the master could have. — The 
Karnak, L. R. 2 P. C. 505; 8.c. L. R. 2 Ad. & Ec. 298; 3 Am. L. Rev. 685. 

2. A. was the owner of a vessel, and insolvent; B. was the first mortgagee ; 
C. was the second mortgagee, and knew these facts, and that A. and B., as well 
as himself, lived at Liverpool. C.’s agents at Cuba were applied to for further 
advances to the vessel on bottomry, telegraphed to C., and by his authority made 
the advances, there having been no communication with A. or B. Held, that the 
bond was invalid, because, under the particular circumstances, C. should have 
communicated with A. — The Panama, L. R. 2 Ad. & Ec. 390. 

3. A bottomry bond was given for payment ‘‘ in case of the loss of the ship ” 
of ‘‘such an average as by custom shall have become due on the salvage, or if 
on the said voyage, the said ship shall be utterly lost, cast away, or destroyed,” 
then the bond was to be void. The vessel was sold before the end of the voyage 
under circumstances which would, as between insurers and insured, constitute a 
constructive total loss. The proceeds were less than the amount of the bond. 
Held, that the bondholder was entitled to them. — The Great Pacific, L. R. 2 Ad. 
& Ec. 381; s. c. L. R. 2 P. C. 516. 


Carrier. — See NEGLIGENCE, 2, 3; Rarmway, 1; Sup, 1; TELEGRAPH. 
Cases OVERRULED. — See CONTRIBUTION. 


Cuarity 


In 1558 a testator devised realty to ‘‘ the Master, Wardens and Comonaltie 
of the Misterie of the Wax Channdlers . . . for this entent and porpose, and upon 
this condicon, that they shall yerely distribute” £8 as follows: £7 15s. to chari- 
ties, 5s. to the Master and Wardens for the time being equally, ‘‘ and the rest of 
the profits . . . I will shall be bestowed upon the reparacons of the said houses and 
tenements. And yf the Master, Wardens, and Comonalltye . . . do leave any 
of these things ondonne . . . then I will that the next of Kynrid unto me... 
shall enter the said tenements . . . and holde unto him and unto his heirs for 
ever upon condicon that he and they and every of them do all these things.” 
_ About the date of the will the whole income was £9 4s. It had since much 
increased. Held, that the company was entitled to the surplus. — Attorney Gen- 
eral v. Wax Chandlers’ Co., L. R. 8 Eq. 452. 

See Morrmain ; W111, 13. 


Cuurcu.—See VoLuNTARY ASSOCIATION. 
Copici.. —See Wut, 1. 
Co.uision. — See Bar; Costs, 4; Damacss, 2,8; Sap, 2. 


Commission. 
A commission was issued to examine the surviving witness of a will, on affi- 
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davit that he was sixty-six years old, and frequently suffered from ill- 
Brown v. Brown, L. R. 1 P. & D. 720. 


Common Carrrer. —See NeGuiGence, 2, 3; Ramway, 1; Sup, 1; 
GRAPH. 


CoMPANy. 


1. The directors of a company had power to buy the business of a firm of 
bill-brokers on such terms and taking such guarantee as they might think fit. A 
deed of transfer was made, and was referred to in the prospectus; but, by a 
second deed, doubtful debts of such amount that the firm was then insolvent 
were retained by the firm for collection, and payment of the balance uncollected 
after a certain time, was secured only by the firm’s personal guaranty. The 
second deed, and the facts rendering the purchase imprudent, were not disclosed 
to the shareholders. A bill was filed by the company against the directors, 
alleging loss of capital and loss from liabilities incurred through their breach 
of duty, but not charging fraud. Held, that there was a remedy in equity 
for loss of capital only, and that as to that, the purchase, the taking of per- 
sonal security only, and the secret deed, were all within the powers of the 
directors as against the company. — Overend, Gurney, § Co. v. Overend, L. R. 
4 Ch. 701. 

2. Directors of a company authorized to invest in securities, applied on its 
behalf for shares in another company, on the understanding that they were 
not really to take more than their share of what remained untaken by the out- 
side world. For the shares so taken £30,000 was paid out of the company’s 
funds. They also received five hundred shares for an agreement not to sell the 
former ones under a certain rate fora time. Held, ultra vires, and the payment 
a breach of trust. 

One director, who merely wrote two letters protesting against the scheme, but 
was present at the meetings, before and afterwards, was charged, although he 
was not an allottee, and did not sign the cheques for said £30,000. So one 
not at the original meeting, but who signed one of the cheques, and was party 
to the subsequent transactions. Bill dismissed, without costs, against one who 
was present at none of the meetings. Also against a secretary and assistant 
manager. — Joint Discount Co. v. Brown, L. R. 8 Eq. 381. 

3. It being necessary, to start the A. company, that forty thousand shares 
should be taken, and A. being prohibited to buy its own shares, the C. bank 


discounted the notes of B., the purchaser, for the necessary sum, by crediting . 


that sum to A. on its books, and A., as soon as organized, gave a guarantee to 
leave with C. an amount equal to the notes of B. remaining unpaid. The sum 
so credited to A. was applied by C. to B.’s bills; but C., to procure for A. a 
settling day on the Stock Exchange, certified that the sum had been deposited 
with them in payment of shares. A shareholder of A. filed a bill against the 
directors of A. and against C. Held, that A.’s guarantee was ultra vires, and 
that C., having participated in the breach of trust, must refund the amount 
applied to B.’s bills. — Gray v. Lewis, L. R. 8 Eq. 526. 

4, A shareholder in the L. Co., who had subscribed for twenty-five shares in 
the C. Co., received four hundred and seven-nine paid-up shares as shareholder 


— 
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in the L. Co. Held, that this satisfied the subscription. — Drummond’s Case, 
L. R. 4 Ch. 772. 
See Bank; Brits anp Notes; Bonn; Ittusory Suir; UP. 


ConpiTion. —See Cuarity; Wu, 1 
Conriict or Laws.—See Borromry Bonp, 1; Domicite; Executor . 
ADMINISTRATOR; Limitations, STATUTE OF, 1, 2. 
ConGREGATION. — See MINISTER. 


CONNIVANCE. 

A separation deed, with the facts, was held not to prove the wife’s connivance 
at the husband’s adultery. Semble, a consent, although unwilling, on her part, 
for the sake of getting the allowance, would be connivance. oss v. Ross, L. R. 
1P. & D. 734. 

CoNnsIDERATION. —See STOPPAGE IN TRANSITU. 

Construction. —See Bankruptcy, 1, 2; Beer-House; Birt or Lape; 

Bottromry Bonp, 3; Company, 2; Contract, 3; Coprricut; Leaacy, 3, 
4; Lirations, Statute or, 2; MarriaGeE MorrtGacGe, 1; 
PreapinG; Power, 1, 2; Rattway, 1; Revocation or WILL; StaTuTE; 
Venpor Purcuaser, 1; WILL, 2-13. 


ConTEMPT. 

Publishers of a newspaper, in which a petition for winding up a company, 

containing charges of fraud against the directors, was printed in extenso before 

* the hearing of the petition, were made to pay the costs of a motion to commit for 

contempt of court. — In re Cheltenham and Swansea Railway Carriage and Wagon 
Co., L. R. 8 Eq. 580. 


ConTINGENT — See WILL, 6. 


ConTRACT. 


1. A., an army agent, to secure balances from time to time due to him from 
B., an officer, took out and paid for policies on B.’s life, but charged B. in his 
books with the premiums paid, and credited B. with a sum refunded. A. also 
drew on B. for round sums, more than the balance due from B. including the 
premiums, and B. accepted the bills, which were afterwards dishonored. No 
account had been sent to B. charging him with the premiums. eld, that after 
payment of A.’s debt, the rest of the proceeds of the policies belonged to B.’s 
estate. — Bruce v. Garden, L. R. 8 Eq. 430; s. c. reversed, L. R. 5 Ch. 32. 

2. A. was hired by B. to serve as farm bailiff, at weekly wages, with certain 
bonuses, and a residence in a farm-house; the service to continue until six 
months after notice, or payment of six months’ wages. B. died. Held, that 
B.’s administratrix was not bound to continue A. in her service, or pay him six 
months’ wages. The death of either party to a contract founded on personal 
considerations dissolves it. — Farrow v. Wilson, L. R. 4 C. P. 744. ; 

3. A building contract was made terminable by a board in case the contractor 
‘* shall not, in the opinion and according to the determination of the said archi- 
tect, exercise due diligence, and make such due progress as would enable the 
works to be ” completed by the specified time. The architect certified bona fide 
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that the contractor was not exercising due diligence, and the board terminated 
the contract. Held, that the contractor was bound by the architect’s decision, 
although the board caused the delay. — Roberts v. Bury Commissioners, L. R. 
4C. P. 755. 

See Birt or Lapine; Bonn; Borromry Covenant; Damages, 
1; Fraups, Stature or; Huspanp anp Wire; Interest; Limitations, 
or, 1, 2; Minister; NEGLIGENCE, 1; 2,3; REFORMATION 
oF InstRUMENTS; SaLe; SatvaGe; 1; SrorprpaGe uv Transitu; Tet- 
EGRAPH; Trust, 1; VENDOR AND PurRCHASER OF Rea EstaTE. 


CONTRIBUTION. 


A testator gave pecuniary legacies, and then devised real estate to his wife 
for life, and after her death with all the residue of his real and personal estate in 
trust for his niece for life, with remainder to her children. The personal estate 
was insufficient to pay the debts. Held, that the pecuniary legatee could not 
make the residuary devisee contribute to the payment. Hensman v. Fryer, 


L. R. 3 Ch. 420; 3 Am. L. Rev. 101; denied. — Collins v. Lewis, L.R. 8 Eq. 
708. 


CopyRIGHT. 


St. 25 & 26 Vict. c. 68, § 1, giving a copyright to ‘‘ the author of every original 
painting, drawing, and photograph, and his assigns,” gives a copyright in a pho- 
tograph from an engraving of a picture. 

By § 5, and by 5 & 6 Vict. c. 45, § 14, ‘if any person shall deem himself 
aggrieved,” he may apply to have the entry of the copyright expunged from the 


register. W., who had been convicted of infringing G.’s copyright on the 
evidence, inter alia, of a copy of the entry of G.’s title, applied to the court to 
expunge the entry. W. did not set up any title in himself. Held, that W. was 
not a person ‘‘ aggrieved” within the acts. — Graves’ Case, L. R. 4 Q. B. 715. 


Costs. 


1. A trustee’s costs of paying a fund into court under the ‘ Trustees’ Relief 
Act,” are payable out of the corpus; his costs of appearing on a petition for 
payment of divdends are payable out of income. — Jn re Whition’s Trusts, L. R. 
8 Eq. 352. 

2. When a testator has given a fund to trustees to be invested in land which 
is to be settled on A., B., and C. successively for life, and the fund is paid 
into court in an administration suit, and has not been invested in land, the costs ° 
of a petition by the tenant for life for payment of the dividends to him are pay- 
able out of the corpus. — Scrivener v. Smith, L. R. 8 Eq. 310. 

3. When a plaintiff, who has been ordered to pay the costs of a proceeding 
in the suit, becomes bankrupt, and the suit is revived by his assignee, proceed- 
ings will be stayed until payment of such costs. — Cook v. Hathaway, L. R. 
8 Eq. 612. 

4. In a cause of damage by collision, defendants pleaded and proved that the 
collision was caused by the fault of a pilot whom they were compelled to employ. 


The plaintiffs were condemned in costs. — The Royal Charter, L. R. 2 Ad. & 
Ec. 362. 
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5, A husband who was condemned in his wife’s costs in a suit by her for disso- 
lution, which was decreed, was allowed to deduct therefrom the amount which he 
had paid for her costs in a previous suit for nullity of marriage, which had failed. 
— Ditchfield v. Ditchfield, L. R. 1 P. & D. 729. 

See Awarp, 2; Contempt; Cruetry; DamaGes, 3; Iysrection or Doc- 
UMENTS; TENDER. 


CovENANT. 


After life-estates in A. and B., A. had a power to appoint £5000 by will 
among his children (C., D., E., F., and G.). In default of appointment, or 
subject to any such as should not be a complete and entire disposition of the 
whole sum, the fund was to go to said children, to vest at twenty-one or marriage. 
C. died over twenty-one. D. afterwards reached twenty-one, and married, and 
A. then covenanted to appoint one-fifth of the fund in D.’s favor. A. died 
without having appointed. There was claimed for D. £1000 under the covenant, 
and one-fifth of the residue as not disposed of. Held, that D. was entitled to 
only £1000. Semble, the covenant was, void. — Thacker v. Key, L. R. 8 Eq. 
408. 
See BrEr-HOUSE; MarriaGe SETTLEMENT; Ratiway, 2, 3. 


CrepiTor. — See PARTNERSHIP. 


CrmmnaL Law.— See ForGery; Larceny; MispEMEANOR; VENIRE DE 
Novo. 


CRUELTY. 


A wife, shortly after marriage, was found to be affected with syphilis. Her 
virtue was unquestioned, but the husband swore that he had never had the dis- 
eas2, which was only contradicted by inference from the state of the wife. The 
jury found the husband guilty of cruelty. Held (WituEs, J., dissentiente), that 
the evidence did not support the finding. Rule absolute for a new trial on pay- 
ment of costs. — Morphett v. Morphett, L. R. 1 P. & D. 702. 


Custom. —See Sa.e. 


DAMAGES. 


1. Defendants, mortgagees of a leasehold, sold it to plaintiff, possession to be 
given on completion of the purchase. The plaintiff re-sold, at an advance of 
£105, toG. ‘There was no failure of title, as in Flureau v. Thornhill, 2 W. BI. 
. 1078; but the mortgagor, who was in possession of the premises, refused to give 
them up. Thereupon the defendants declined to complete the sale, although they 
could have ousted him. Held, that the plaintiff could recover, besides the deposit 
and expenses of investigating the title, the difference between the contract price 
and the value at the time of the breach; and that the advance on the re-sale was 
evidence of this in the absence of other proof. (Exch. Ch.) — Engell v. Fitch, 
L. R. 4 Q. B. 659; s.c. L. R. 3 Q. B. 314; 3 Am. L. Rev. 95. 

2. The owners of a ship taking advantage of St. 25 & 26 Vict. c. 63, § 54, to 
limit the damages payable by them, for a collision, to 8/. for each ton of the ship’s 
tonnage, may be held to pay interest from the date of the collision on the amount 
recovered. — The Northumbrian, L. R. 3 Ad. & Ec. 6. 
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3. So, where damages by such means were reduced below the sum which 
usually carries costs in the admiralty, but the damage suffered and the amount 
claimed were above that sum, the plaintiff was allowed costs. — The Young 
James, L. R. 3 Ad. & Ee. 1. 

See VENDOR AND PurcuaseR OF Rea Estate. 

Deatu. —See Contract, 2. 
DEBENTURE. — See Bonn. 


DEDICATION. 


As far as living memory went, the occupier of a field, crossed by a foot-path, 
had been wont, in the due course of farming, to plough it up, and so to destroy 
the foot-path for the time being. There was no evidence of the existence of the 
foot-path before living memory. Held, that the owner must be presumed to have 
dedicated this way to the public, subject to the right of ploughing it up. — Mercer 
v. Woodgate, L.R. 5 Q. B. 26. 


Deep. — See Forcery; Setriement; Recistry or Deeps. 


DESERTION. 


A husband, not having cohabited with his wife, or provided a home for her, 
gave her 100/. on her agreeing not to molest him in future by insisting on her 
right to live with him. They never cohabited afterwards. Held, that the husband 
had not been guilty of desertion. — Buckmaster vy. Buckmaster, L. R. 1 P. & D. 
713. 


Discovery. 


A. filed a bill against B., C., and others, stating that B. married C., by whom 
he had ‘‘ one son only, namely,” A., and that A. was ‘‘ the first and only son of” 
B., and as such was entitled to certain property as tenant in tail in remainder; 
that an indenture, to which B. was a party, recited that there was, in 1860, 
‘* one child only of the marriage of the said B. and C.,” meaning A.; that the 
defendants, except C., pretended that A. had no interest in the estate, but 
refused to discover the grounds of such pretences, and that the estate had been 
sold. Prayer for account and other relief. Interrogatives filed. Plea to all the 
relief and discovery that A. was not the son of B. Held, that, taking the bill 
and interrogatories together, the plaintiff was entitled to discovery (as to the 
deed, and as to the allegation that he was a child, and the only one of the mar- 
riage), and the plea was overruled; but not on the ground that it was negative 
or to the person. — Wilson v. Hammonds, L. R. 8 Eq. 323. 

See PriviteGep CommunicaTIon, 1. 


Distress. — See ANNUITY. 
Divorce. — See Connrvance; Costs, 5; Crurtty; DEsERTION. 


DomiciLe. 

Domicile of choice is a conclusion of law from the fact of a man fixing volun- 
tarily his sole or chief residence in a particular place with an intention of con- 
tinuing to reside there for an unlimited time. It is not a question of nationality. 

One whose domicile of origin was Scotch, and who for many years held a med- 
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ical appointment in India, was held to have acquired a domicile in Jersey on the 
facts. (Residence for twenty-five years until death; provisions for favorite 
grandson residing there; removal of children to a tomb there; stock of wine; 
making a will under advice that it would not be good unless he were domiciled 
in Jersey.) — Haldane v. Eckford, L. R. 8 Eq. 631. 


Dower. 

A testator, after directing his debts to be paid by his executors, devised his 
real and personal estate, subject as aforesaid, to trustees upon certain trusts, 
being partly for the benefit of his widow. Held, that the widow was deprived of 
her right to dower by the Dower Act, 3 & 4 Will. IV. c. 105, § 9. — Rowland v. 
Cuthbertson, L. R. 8 Eq. 466. 

EasEMENT. — See DEDICATION. 
Entries. — See EvipEncE, 2. 

EquitTaBLeE AssIGNMENT. — See Priority. 
EquitTaBLE Conversion. — See Legacy Durty. 
EquitaBLeE MortGaGe. — See INTEREST. 
EquitaBLe PLEA. — See SET-OFF. 

Equiry. — See Company, 1; ForeiGn Orrice; Fravup. 


Equity PLEADING AND PRACTICE. 


1. To protect a bill from demurrer for want of equity it is not enough to allege 
generally that the defendant holds a fund in trust for the plaintiff. The facts 
must be set forth which establish that conclusion. — Grenville-Murray v. Earl 
of Clarendon, L. R. 9 Eq. 11. 

2. Whether an order of court is necessary to enable a married woman who is 
sued as a feme sole to file a plea of coverture, gquere. — Heygate v. Thompson, L. 
R. 8 Eq. 354. 

See AppeaL; Contempt; Costs, 1-3; Discovery; ILtusory Suit; Par- 
TITION, 1; PaTeNT, 1; Rattway, 3; Trust, 2. 

Estopre,. — See Awarp, 1, 3; Bonn. 


EvIvENCce. 

1, Evidence that B. had previously paid a bill accepted in his name by A., A. 
not having any general authority to accept bills for B., is immaterial, in the ab- 
sence of an allegation that the plaintiff discounted the bill on the faith of the 
signature being that of B. — Morris v. Bethell, L. R. 4 C. P. 765. 

2. Entries over a century old made by the steward of a predecessor in title 
of the plaintiffs, and setting forth payments to him of rent for certain land from 
predecessors of the defendants, are admissible to prove the plaintiff's title. — 
Giffard v. Williams, L. R. 8 Eq. 494. 

See Commission; Fraups, Statute OF; NEGLIGENCE, 2; PrIvILEGED 
Communication ; WILL, 12. 


EXECUTOR AND ADMINISTRATOR. 


1. The deceased died intestate, leaving her husband surviving her, who did 
not take administration to her estate. The will of the husband was proved in 
VOL. IV. 31 
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Ireland, but no grant was made in England. The will of the sole executor of the 
husband was proved in Ireland, and resealed in England. Held, that the executor 
under the last-mentioned will was not entitled to administration of the goods of 
the deceased. — Goods of Gaynor, L. R. 1 P. & D. 723. 

2. In the course of administration of an insufficient estate, there being a leg- 
acy, life-annuities, and an annuity to A. for life, with remainder to B. for life, 
before further consideration of the cause, A. and some other annuitants had died, 
Held, that in fixing the proportions in which the annuities were to abate, the 
value of B.’s annuity was the present value with arrears since A.’s death. — Potts 
v. Smith, L. R. 8 Eq. 683. 

See AppoRTIONMENT ; Contract, 1, 2; Lecacy, 1,2; Trust, 2. 

Fatse Prerences. —See Fravup. 


Famity Name. 

An illegitimate son of a former slave of the DuB. family in St. Lucia as- 
sumed their name and did business under it for over ten years. The DuB.s 
now seek to restrain him. Held, that the action did not lie, especially after such 
long delay. Semble, that by the law of England the assumption of a family name 
by one who was never before called by it is a grievance for which there is no re- 
dress. —DuBoulay v. DuBoulay, L. R. 2 P. C. 430. 


Fretony. — See VENIRE DE Novo. 


Fisuery. 

A several fishery in a tidal river, the waters of which have permanently receded 
from one channel, and flow in another, cannot be followed from the old to the 
new channel. — Mayor, §c., of Carlisle v. Graham, L. R. 4 Ex. 361. 


FrxtTure. 

In the absence of special contract, tenants’ fixtures cannot be removed after the 
termination of the lease by breach of condition and re-entry. — Pugh v. Arton, 
L. R. 8 Eq. 626. 


ForEIGN JuDGMENT. — See Limitations, STATUTE OF. 


Foreign OFFice, 

The funds voted by Parliament to the Foreign Office and received by the latter 
from the treasury, are not trust funds, of the application of which Chancery has ° 
any jurisdiction to take an account. — Grenville-Murray v. Earl of Clarendon, . 
L. R. 9 Eq. 11. 


ForGery. 


It is forgery to make a deed fraudulently with a false date, when the date is a 
material part of the deed, although the deed is in fact made and executed by and 
between the persons by and between whom it purports to be made and executed. 
— The Queen v. Ritson, L. R. 1 C. C. 200. 


Fravp. 


If A., by fraudulent representations that the drawer and acceptor of a bill are 
solvent, and that A. intends to advance a sum upon it, induces B. to hand him 
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a sum, nominally, to be advanced on the same, in fact, as a scheme to obtain the 
money for A.’s own purposes, there is jurisdiction in equity as well as at law. — 
Ramshire v. Bolton, L. R. 8 Eq. 294. 

See Company, 1, 2; Parrnersuip; Power, 3. 


Fraups, STATUTE OF. 


G., a broker, signed the following, in which the words in italics were erased : 
“M. C. & Co., having refused to see Mr. H. into the ‘ Builders’ Arms,’ New 
Road, for 50/., Mr. H. now informs me he can muster 60/. cash; such being the 
case, subject to their approval, I hereby agree to get the lease and every thing, for 
such sum of 60l. cash.” G. had no interest in the public house in question. 
Held, (1) Keatina, J., dubitante, that the contragt was within the Statute of 
Frauds, § 4; (2) that the memorandum was sufficiently definite. The lease 
referred to might be shown orally, and ‘‘ every thing” explained by a previous 
agreement. A new trial was ordered to determine at what time the erasure was 
made. — Horsey v. Graham, L. R. 5 C. P, 9. 

Freicut.—See Borromry Bonn. 


Higuway. — See DEDICATION. 


HvusBAND AND WIFE. 


An agreement between a husband and the father of his wife, on her behalf, 
executed also by the wife, that the husband and wife should live apart, and that 
the husband should execute, when required, a deed of separation, to contain all 
usual and proper clauses, and also to secure £40 a year for the maintenance of 
his wife and child, was decreed to be specifically performed. — Gibbs v. Harding, 
L. R. 8 Eq. 490. 

See Connivance; Costs, 5; Crurtty; DrserTion; Marn- 
TENANCE; MarrtiaGE SETTLEMENT; NEGLIGENCE, 1. 


Contract. — See Bonn, 1; Covenant. 


Surr. 
A bill filed by a member of a society against the directors to restrain proceed- 
ings alleged to be ultra vires, was ordered to be taken off the file upon evidence 
that the plaintiff was a person of small means who had purchased one share in 
the society (for £2) for the purpose of instituting the suit, and that the suit was 
really instituted by his solicitor, who was not a shareholder, to annoy two of the 

» directors. — Robson v. Dodds, L. R. 8 Eq. 301. 
Incumprance. —See Tenant For Lire aND REMAINDER-MAN. 

Insunction. — See Intusory Suir; TrapE-MarK. 

Insotvency. —See Bankruptcy; Winpine Up. 


INSPECTION OF DOCUMENTS. 


Before moving the court for an order for inspection of documents, previous 
application should be made to the parties in possession of them; unless the appli- 


cant does so, he may be condemned in costs. — The Memphis, L. R. 3 Ad. & Ec. 
23. 
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INSURANCE. 

Defendant insured plaintiff's goods by a policy containing the usual suing and 
laboring clause. On the voyage the vessel was seized and carried into a United 
States prize court. This the plaintiff elected to treat as a partial loss. But 
when, after judgment against them, the captors appealed, the plaintiff gave notice 
of abandonment, which defendant refused to receive. Afterwards the goods 
were sold, as plaintiff and defendant both declined to give bail for their value, 
estimated in paper currency at 180 per cent discount. Held, that the appeal by 
the captors was not such a change of circumstances as to authorize the plaintiff to 
change his election and abandon, but that the sale was a total loss occasioned by 
the seizure, for as a conclusion of fact, a prudent uninsured owner would not have 
given bail as above to prevent it. — Stringer v. English, §c., Insurance Co., L. R. 
4+ Q. B. 676. 


See Contract, 1; RerorMation or INsTRUMENTS. 


INTEREST. 
A deposit of title-deeds to secure a loan, without more, entitles the lender to 
interest. Four per cent allowed. — In re Kerr's Policy, L. R. 8 Eq. 331. 


See APPORTIONMENT; DamaGeEs, 2, 3; TENANT FOR Lire AND REMALNDER- 


MAN. 


INVESTMENT. — See Company, 2. 
JuRIspICcTION. —See Company, 1; Foreign Orrice; Fraup; Statute; 
UNTARY ASSOCIATION. 
LANDLORD AND TENANT. —See FrxrTure. 


LARCENY. 

A., the auctioneer at a mock-auction, knocked down some cloth for 26s. to B., 
who had not bid for it, as A. knew. B. refused to take the cloth orto pay for it, 
whereupon A. refused to allow her to leave the room unless she paid. B. then . 
paid, because she was afraid, and took the cloth. Held, that these facts would 
sustain a conviction for larceny, and that under the circumstances it did not 
matter that the jury were not instructed that the taking must have been against 
the will of B. — The Queen v. McGrath, L. R. 1 C. C. 205. 


Leaacy. 


1, A testator bequeathed a leasehold house to A. and £100 to B., describing 
each as ‘‘ one of my trustees and executors hereinafter named,” and appointed: 
them as such. B. died without having proved the will or renounced the trusts. 
Held, that B. was entitled to the £100. The inequality of the gifts to A. and B. 
rebutted the presumption that they were given to them as executors only. — 
Jewis y. Lawrence, L. R. 8 Eq. 345. 

2. A. was appointed executor of a will, and a legacy was left him for his 
trouble. A., being in Australia, sent home a power of attorney to B., who ad- 
ministered the estate and received rents under the same. A. died without 
proving the will. Held, that A. had sufficiently shown his intention to act as 


executor to entitle his representatives to the legacy. — Lewis v. Mathews, L. R. 
8 Eq. 277. 


YIIM 
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§. A testator directed his executors to appropriate so much consols as would 
produce the clean income or sum of £100 a year, and pay such income or yearly 
sum to a charity. Held, that the legacy was given free of duty. — Jn re Coles? 
Will, L. R. 8 Eq. 271. 

4. A testator, among other legacies, gave £1000 on certain trusts for A. and 
B., and failing these, the sum was to become part of the residuary estate, which 
was left to B., C., et als. By a codicil he gave one pecuniary legacy, and 
declared that in case his personal estate at the time of his decease should be 
insufficient to pay all the legacies in full, they should abate proportionably. The 
personal estate was insufficient, and there was £598 to answer the £1000, the 
trusts as to which failed. Held, that the £598 was to be divided among the pe- 
cuniary legatees, excluding the residuary legatees. — Jn re Lyne’s Estate, L. R. 
8 Eq. 482. 

See Cuartty; Contrisution; LeGacy Duty; Power, 1, 2; 
Revocation OF WILL; WILL, 2-13. 


Lecacy Dury. 


Under a will, the income of a fund directed to be laid out in real estate, was 
paid to A. for life, then to B. for life; and then, by the will, the fund became 
due to C., the heir of the testator, who refused to receive either income or prin- 
cipal. The fund, which had never been laid out in land, was now payable to the 
heir of C. Held (per Ketty, C.B. & Cuannext, B.), that duty was payable 
under the Legacy Duty Act (36 Geo. III. ¢. 52.). Per Bramweit & CLeassy, 
BB., that it was payable under the Succession Duty Act (16 & 17 Vict. ¢. 71), 
as on a succession from C, as ‘ predecessor.” The principle of equitable con- 
version applies. Per Ketty, C.B.: It does not. Per Bramwe.t, B.: It comes 
to the same thing either way, A., B., and C. having died since St. 55 Geo. III. 
c. 184. — In re DeLancey, L. R. + Ex. 345. 

See Leaacy, 3. 


Lex Locr.—See Botromry Bonn, 1. 
— See Action; PriviteGep CoMMUNICATION, 2. 
Lien. — See Raitway, 3. 
Lire Insurance. — See Contract, 1. 


Liwitations, STATUTE OF. 


1. In an action brought in the Isle of Man on a Manx contract, judgment was 
. for the defendant, on the ground of the Statute of Limitations. An action was 
then brought in England where the statute had not run. Held, that the Manx 
judgment was no bar. — Harris v. Quine, L. R. 4 Q. B. 653. 

2. The period of limitation of actions is determined by the lex fori. 

A statute (19 & 20 Vict. c. 97, § 10) which did away with the exception 
from the old Statute of Limitations in favor of parties beyond seas, where their 
cause of action accrued, was held to apply to cases where the cause of action 
accrued before the statute was passed, although other sections of the statute had 
been held not retrospective. — Pond v. Bingham, L. R. 4 Ch. 735; 8.c. L. R. 
6 Eq. 485; 3 Am, Law. Rev. 688. 

3. The statute does not begin to run against an attorney's bill for conducting 
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a suit when judgment is given in the courts where it was begun, if an appeal is 
brought which is conducted by the same attorney. — Harris v. Quine, L. R. 4Q. 
B. 653. 

4. The Statute of Limitations is not a bar to a bill to dissolve a partnership 
and take the usual accounts, although the partnership has been discontinued more 
than six years. — Miller vy. Miller, L. R. 8 Eq. 499. ' 

See Trust, 2. 


MAINTENANCE. 


' 

After a decree for judicial separation for the husband’s adultery, the custody 
of the children being given to the wife until the court should otherwise direct, 
an order was made for maintenance, although the husband asked that the children 
might be given up to his father and sister, who offered to bring them up at their 
own cost. — Milford v. Milford, L. R. 1 P. & D. 715. 


MarriaGe. — See Equity PLEADING AND Practice, 2. 


MarriaGe SETTLEMENT. 


1. Husband and wife covenanted to ‘‘ concur and join in” conveying upon the 
trusts of a settlement all property to which the wife, or the husband in her right, 
might thereafter become entitled by the will or intestacy of, or by gift from the 
wife’s father, or any other person. Held, that the covenant applied to a sum 
which vested in interest, under the wife’s father’s will, before, and in possession 
after the husband’s death, but not to property left to the wife by the husband’s 
own will, — Dickinson vy. Dillwyn, L. R. 8 Eq. 546. 


2. So a joint and several covenant to settle property to which the wife, her 
executors or administrators, or the husband, his executors or administrators, in 
her right, should ‘‘ at any one time hereafter” become entitled, does not apply to 


property received by her under her husband's will. — Carter vy. Carter, L. R. 
8 Eq. 551. 


Master. — See Borromry Bonp, 1. 
Master anp SERVANT. — See Contract, 2. 
Mercer. —See 10. 


MINISTER. 


Trustees held a house and other property for the use of a dissenting congre- 
gation, and to permit the minister for the time being to occupy the house. The 
church members invited G. to become co-pastor with the then minister. After- 
wards they voted to dismiss him, and a majority of the trustees concurred. G. 
claimed to hold for life, no misconduct being charged. Held, that G. was right- 
fully dismissed. — Cooper v. Gordon, L. R. 8 Eq. 249. 

See VoLuntary ASSOcIATION. 


MISDEMEANOR. 


The taking a false oath on a material point where an affidavit is required for 
the purposes of a statute, is punishable as a misdemeanor at common law. — The 
Queen v. Hodgkiss, L. R. 1 C.C. 212. 


T 
t 
XUM 
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MIsREPRESENTATION. — See TRADE-MARK; VENDOR AND Purcuaser, 1. 
Mistake. — See REFORMATION OF INSTRUMENTS. 
Money Hap anv Recetvep. — See Fraup; Trust, 1. 


MortGaGe. 


1, A direction to trustees to raise money by mortgage of an estate in such 
manner as they shall think fit, authorizes them to give a mortgage with a power 
of sale. — In re Chawner’s Will, L. R. 8 Eq. 569. 

2. When a mortgagor had executed an agreement to deliver up possession of 
the mortgaged property, and to release all his interest to the mortgagee, and 
after twelve years had elapsed without the agreement having been acted on, the 
property was sold: Held, that the mortgagor was entitled to the surplus of the 
purchase-money. — Rushbrook v. Lawrence, L. R. 5 Ch. 3. 

See LyrerEst; Prioriwy; Witt, 10; Up. 


MorTMAIN. 


A legacy ‘‘ to be given, used, or employed . . . toward the erection of a new 
Wesleyan Chapel at H., instead of the one now in use, when such an erection 
shall take place,” is void under the Statute of Mortmain. Booth v. Carter, L. R. 
8 Eq. 757; 2 Am. Law Rev. 118; denied.— Jn re Watmouth’s Trusts, L. R. 
8 Eq. 272 


Name. —See Name. 
NaviGaBLE — See FisHery. 


NEGLIGENCE. 


1. J. G. and E. G. sued S., alleging that J. G. bought of S., as a hair-wash 
for the use of said E. G., his wife, a chemical compound made up of ingredients 
known only to S., and by him represented to be ‘fit and proper to be used for 
washing the hair,” and that S. knew that the purchase was made for the use of 
E. G.; yet that the defendant so negligently, &c., conducted himself in making 
and selling the said compound, that, by reason thereof, it was unfit to be used for 
washing the hair, whereby E. G., who used it for that purpose, was injured. 
Demurrer. Held, that E. G. had a good cause of action. — George v. Skivington, 
L. R. 5 Ex. 1. 

2. Plaintiff, intending to travel by defendants’ road, asked a porter at their 
station about the time of the train’s leaving, and was directed to look at a time- 
- table inside the station. While he was doing so, a plank and a roll of zine fell 
through a hole in the roof and injured him, and at the same time the legs of a 
man appeared through the hole. Held, that there was no evidence of defendants’ 
negligence to go to a jury. — Welfare v. London § Brighton Railway Co., L. R. 
4Q. B. 693. 

3. In consequence of a defect in the lock of a railway-carriage door, which 
was owing to the negligence of the defendants, the door would not stay shut, and 
in shutting it for the fourth time a passenger in the carriage fell out and was hurt. 
He could have sat away from the door, or have got into another carriage, as the 
train stopped thrice after the door first opened and before the accident, and, in 
three minutes after it, reached the next station. Held, that the accident was not 
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the immediate result of defendants’ negligence, and that they were not liable. — 
Adams vy. Lancashire & Yorkshire Railway Co., L. R. 4 C. P. 739. 
See Company, 1; Principat aNp AGENT; Suir, 1; TeLeGrapn. 


New Triav.—See VENtRE DE Novo. 
Notice. — See anp Nores; Prioriry; Recistry or Deeps. 
Parent anp Cuitp. — See MainTENANCE. 

Parisu. — See Minister. 

Parties. — See Raitway, 3. 


PARTITION. 

1. A., and B., her husband, a bankrupt, mortgaged A.’s share in real estate, 
of which she was tenant in common in fee, toC. Then A., B., and C. filed a bill 
for partition. Afterwards C. got in the estate outstanding in B.’s assignee, and 
the bill was amended. Held, that such a suit could not be maintained by a 
tenant in common in remainder ; and that an interest in possession, acquired after 
the bill was filed, could not be set up. — Evans v. Bagshaw, L. R. 8 Eq. 469. 

2. A decree for partition was made, declaring that the plaintiffs were entitled 
to an undivided moiety of a field, although the defendants disputed the title, and 
objected that the title claimed was legal. — Giffard v. Williams, L. R. 8 Eq. 494. 


PARTNERSHIP. 

The firm of K. & Co. was insolvent. K., wishing and being entitled by the 
partnership articles to withdraw £4000, received from the firm the first of three 
sets of bills for £4000, made payable to the order of the firm and indorsed to 
him. K. died before the bills were paid, and the first set were lost. The sur- 
viving partners executed a creditor’s deed, and the second set of bills, which 
were not indorsed, were claimed by the trustees. Held, that K. was not entitled 
to withdraw the £4000 when the firm was insolvent; and that, as the money had 
not actually reached his hands, it belonged to the joint creditors. — Jn re Kempt- 
ner, L. R. 8 Eq. 286. 

See Limmrations, STATUTE OF. 


PatTEnNtT. 


1. In a bill to restrain the infringement of a patent, an express averment of 
the novelty of the invention protected by the patent is not necessary. — Amory 
v. Brown, L. R. 8 Eq. 663. 

2. The object of a patent was described as ‘‘ being to produce a glazed lamp, 
the frame of which shall throw little or no shadow, and yet possess the requisite 
strength, and also facilities for lighting and cleaning,” and protection was 
claimed for the arrangement and combination of parts as described. One feature 
in the lamps was a sliding, spherical door. Held, that, as this would not have 
been patentable singly, it was not protected as part of the combination. — Parkes 
vy. Stevens, L. R. 8 Eq. 358; s. c. L. R. 5 Ch. 36. 

See Action. 


PayMENT. 


A limited company and a firm employed A. to build a ship for them; payment 
to be one-third cash and balance by the company’s acceptance at four months, or, 


at 
di 
ae 
d 
a 
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at A’s option, by the firm’s acceptance. A. took the firm’s bills, which were 
dishonored, but he gave no notice to the company. Held, that A. could prove 
against the company for the debt for which the bills were given. In re British 
and American Steam Navigation Co., 1 L. R. 8 Eq. 506. 
See APPROPRIATION OF PayMENTS ; CoNnTRACT, 1. 
Persury. — MispEMEANOR. 
— See Copyricut. 


Pitot. — See Costs, 4; 2. 


PLEADING. 

The rule that pleadings are to be taken most strongly against the pleader, 
does not apply to a matter peculiarly within the knowledge of the other party, in 
an equitable plea, which has been demurred to. — Murphy v. Glass, L. R. 2 P.C. 
408. 

See Awarp, 3; Parent, 1. 


PLepGe. — See Wixpine Up. 


Power. 


1. A. having a power of appointing a fund which was limited over in default of 
appointment, gave pecuniary legacies to B. et als., and bequeathed the residue 
of her property, subject to the payment of her debts, to her sisters. A. did not 
mention the power, but left no other property. Held, that the will operated as an 
appointment, and that the legacies were payable out of the fund. — Jn re Wilkin- 


son’s Settlement Trusts, L. R. 8 Eq. 487. 

2. A. having a power of appointment among her children and the children of 
any deceased child, appointed by will, parts to B., C., and D., her children, and 
part to a daughter of a deceased son, E., but did not provide for three other chil- 
dren of E., and did not exhaust the fund. And as to all other the real or personal 
estate over which she had a disposing power, and all her real and personal estate 
and effects, she appointed, gave, devised, and bequeathed the same, and every 
part thereof, to B. Held, that as A. was bound to provide for the other children 
of E., the residuary appointment in favor of B. was bad, and that that part of the 
fund went among A.’s children and grandchildren. In other respects the above 
dispositions were valid. — Bulteel v. Plummer, L. R. 8 Eq. 585. 

3. A. having a power of appointment in favor of children, on the marriage of 
his daughter B. to C., in 1832, appointed a part of the fund to her absolutely, 
. but B.’s marriage settlement, made after the appointment, contained an ultimate 
limitation of the fund to A. in default of children of the marriage. A. at the same 
time gave his bond, bona fide, for a like sum to be held on like trusts, on which 
considerable sums had been paid. C. died without issue, and in 1841 B. married 
D., and a settlement was made of B.’s interest under the former one, and D. took 
the benefit of the same. In 1866 the trustee of the deed giving A. the power 
paid B.’s share to the trustee of her settlement, and D. gave the former a re- 
lease. Held, that the reservation of a remote interest to A. was not a fraud on 
the power, considering A.’s bond; also that D. was estopped from disputing the 
settlement. — Cooper v. Cooper, L. R. 8 Eq. 812. 

See Covenant; Mortaaace, 1; Votuntary CONVEYANCE. 
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Practice. — See Costs, 4,5; Inspection or Documents; 
TENDER; VENIRE DE Novo. 


Principat AND AGENT. 

The steamer T. fell in with the steamer S., at sea, disabled, and the master of 
the T. agreed to tow the S. back to port foracertain sum. In trying to do so the 
T. negligently ran into the S. and sunk her. The policy of insurance upon the 
T. and her bills of lading provided that she might assist and tow vessels in all 
situations. The master of the T. had never received any instructions from the 
owners as to performing salvage services. Held, that the owners of the T, 
were liable for the damage caused by the negligence of the master, who was 
acting within the general scope of his authority. — The Thetis, L. R. 2 Ad. & Ec. 
365. 

See Contract, 2; PriviteGep COMMUNICATION. 


Principat AND SurRETY. — See Set-Orr. 


Priority. 


The tenant for life of a fund in court mortgaged his interest, and afterwards 
became bankrupt. After the bankruptcy, the mortgagee obtained a stop order 
on the dividend which the assignee neglected to do. Held, that the mortgagee 
was entitled to priority over the assignee. — Stuart v. Cockerell, L. R. 8 Eq. 607. 


PRIVILEGED COMMUNICATION. 


1, Communications with an unprofessional agent in anticipation of litigation, 
and with a view to the prosecution of, or defence against, a claim to the matter 
in dispute, are privileged. — Ross v. Gibbs, L. R. 8 Eq. 522. 

2. Upon the question of privileged communication or not, the judge is bound 
to ask the jury whether the matter was published bona fide. If they find that it 
was, it is for the judge to say whether, under all the circumstances, it is or is not 
privileged. Stace v. Griffith, L. R. 2 P. C. 420. 

See Soxicrror. 

Privity. — See Trust. 
Promissory Nore.—See Bris anp Norzs. 
Property. —See Famity Name. 
Proxmate Cause. — See NeGiiGEnce, 3. 
Race. — See Awarb. 


Rattway. 


1. A railway company forbidden to charge more than 3d. per ton per mile, 
may charge for the whole number of miles traversed in reaching a point, although 
the usual and reasonable way of doing so is to go to another point and then to re- 
turn part way over the same track, before going on to the destination. — Myers 
v. London & S. W. Railway Co., U. R.5 C. P. 1. 

2. A covenant by a railway company with the vendor of land that a certain 
portion of the same should be ‘‘ for ever thereafter used and employed as and for 
a first-class station or place for the purpose of taking up and setting down passen- 
gers travelling along the railway,” was decreed to be specifically performed, by 
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supplying rooms, &c., and by stopping all ordinary or fast trains, other than mail, 
express, or special trains, at said station, but with liberty to defendants to apply 
for a relaxation as to the latter point if stopping fewer trains would be sufficient 
accommodation. — Hood v. North Eastern Railway Co., 1 L. R. 8 Eq. 666. 

3. A railway company, obliged by their act to build certain works subject to 
a waiver by A., agreed, in consideration of the plaintiff's obtaining the waiver 
and conveying the land, to make a carriage road between certain points, and a 
wharf at the end, with proper mooring posts, the same to be sixty feet long, and 
of a suitable and convenient height. The consideration having been performed : 
Held, on demurrer, that specific performance of the agreement might be en- 
forced, that it was not ultra vires, and that the fact that the plaintiffs contracted 
‘on their own behalf and as representing the inhabitants of” the district, did 
not make the Attorney General a necessary party. — Wilson v. Furness Railway 
Co., L. R. 9 Eq. 28. 

4. Upon petition of an unpaid vendor of land who had obtained a decree against 
a railway company for specific performance, and declaring his lien for the balance 
of the purchase-money, an order was made, pending a scheme of arrangement 
filed by the company, for sale of the land and payment of any deficiency, with 
an injunction until payment against continuing in possession. Order not to be 
enforced until a certain day.— Munns v. Isle of Wight Railway Co., L. R. 8 Eq. 
653. 

See NEGLIGENCE, 2, 3. 

Reatty or Personatty. — See Wit, 2. 
REcEIVER. — See ANNUITY. 


REFORMATION OF INSTRUMENTS. 


Insurers, after a loss, sought to reform the policy from a slip, which was 
signed by their agent, and from which the policy was made out with the acci- 
dental omission of a material term. The slip was not a binding contract; and 
the insured testified that the policy expressed their intent, and that they would 
not have accepted a policy other than that they got. Bill dismissed with costs. 
Mackenzie v. Coulson, L. R. 8 Eq. 368. 


REGISTRATION. 


A., residing at Madras, in 1865 conveyed land in India to B. by deed with cove- 
nants for further assurance. The deed was not registered under the Indian Registra- 
tion Act, 1864, which provides that if such a deed be not registered it shall not be 
- received in evidence in any court in India. In 1866 A. mortgaged the land toC., 
who had notice of B.’s deed, and C. registered the mortgage under the Indian 
Registration Act, 1866. B. filed a bill to enforce the covenants for further assur- 
ance against C., which was dismissed. — Hicks v. Powell, L. R. 4 Ch. 741. 


REMAINDER. — See Partition, 1. 
Rent. — See Annuity. 
Res Apsupicata. —See Awarp. 
Resvuttinc Trust. — See Contract, 1. 
Retrospective Law. —See Limitations, STaTUTE OF, 2. 
Revrvor. — See Costs, 3. 
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REVOCATION OF WILL. 


A testator who died seised of certain lands subject to mortgages on which he 
was not personally liable, gave his personal estate for payment of his debts, and 
the surplus to his wife. He afterwards gave his lands to be sold to raise such 
sums ‘‘ as my personal estate shall prove insufficient for payment of my debts, &., 
and of the existing mortgages and charges upon the said” lands, and subject 

‘thereto, to his sons. Held, that the express bequest to the wife was not revoked 
by the implication of the terms of the devise. — Kerr vy. Baroness Clinton, L. R. 
8 Eq. 462. 

Ricut or Derence. —See Bankruptcy, 3. 


SaLe. 


“April 14, A. made a contract, subject to the laws of the Stock Exchange (see Gris- 
sell v. Bristowe, 3 Am. L. Rev. 691), to be performed May 15, to buy fifty shares 
in Z. Co. of B., a jobber. May 10, Z. Co. stopped payment, and thereafter the 
directors refused to register transfers. May 16, B. nominally bought, but in fact 
received a bonus for taking of C. on the Stock Exchange, thirty shares, and appro- 
priated ten to his contract with A. C. executed a transfer of these shares to A., 
which was delivered to A.’s brokers, and by them to A. A., also, repaid his 
brokers, who had paid the purchase-money. C,. sued A. to recover calls which C. 
had been forced to pay, alleging a contract by A. to purchase the shares of C., and 
to indemnify him against calls. Held (per Ketty, C.B. & Picorr, B.), that A. 
was liable on the contract alleged; (per CHanneLt & Cieaspy, BB. dissenti- 
entes), that there was no privity of contract between A. and C., whatever other 
remedies C. might have. — Davis v. Haycock, L. R. 4 Ex. 373. 

See NeGuicence, 1; Payment; 1x TransitU; VENDOR AND 
Purcuaser OF Reat Estate. 


SALVAGE. 


The plaintiff A. was temporary master of a steam-tug in the place of B., and 
without any extraordinary exertion or peril rendered salvage services to a vessel 
in distress. The tug belonged to a company whose main business it was to ren- 
der such services, and whose seamen were paid fixed wages and five per cent on 
salvage, by special agreement. A. knew that B. was employed under this agree- 
ment, but now sued for salvage independently of it. Held, that, as on all the 
facts the agreement was not inequitable, A. was bound by it. — The Ganges, L.R. 
2 Ad. & Ec. 370. 

ScrenTer. —See NEGLIGENCE, 1. 
Separation Deep. — See ConntvaNnce; Husspanp WIFE. 


Set-Orr. 


In an action against a surety, it is a good equitable plea as to 4606/., part of 
the amount claimed, that a dispute as to the consideration of the promise had 
arisen between the plaintiff and the defendant's principal, and had been referred 
to arbitration in accordance with the original agreement, and that 4606/. was 
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awarded to said principal, which before suit he offered to set off against an equal 
amount of the present claim. — Murphy v. Glass, L. R. 2 P. C. 408. 
See Bonn, 2. 
SEerTLeEMENT. — See MarriaGE SETTLEMENT. 


Sure. 


1. A cargo, through the careless stowage of the master and crew, was dam- 
aged in the course of the voyage. The bill of lading, which was not signed until 
after the cargo was stowed, but before the voyage commenced, contained a clause 
exempting the ship from liability to make good loss from, inter alia, ‘* negligence 
or default of master or mariners, or others performing their duties.” Held, that 
the ship-owner was exonerated by the above clause, which was not unreasonable, 
even if the owner was a common carrier. — The Duero, L. R. 2 Ad. & Ec. 393. 

2. The payment of a fare is necessary to constitute a ‘‘ passenger” whose 
presence on board imposes the obligation, under the Merchant Shipping Act, 
(17 & 18 Vict. c. 104, § 388), of taking a pilot. — The Lion, L. R. 2 P. C.525; 
s.c.L. R. 2 Ad. & Ec. 102; 3 Am. Law Rev. 716. 

See Bart; Borromry Bonn; Costs, 4; DamaGes, 2, 3; Principal aND 
Agent; SaLvaGE; STATUTE. 


— See AcTION; PriviLEGED COMMUNICATION, 2. 


SoiciTor. 

When the mother of wards of the court had absconded with the wards, her 
solicitor was ordered to produce the envelopes of letters which he had received 
from her as her solicitor, with the object of discovering her residence from the 
postmarks. 

So, in a similar case, to answer the question, ‘* Where is she now?” — Rams- 
botham v. Senior, L, R. 8 Eq. 575; 576 n. (1) 

See APPROPRIATION OF PAYMENTS. 

Speciric Perrormance.— See Huspanp anp Wire; Ramway, 2, 3; VEN- 
DOR AND PurcHASER OF ReaL Estare, 2. 


STaTUTE. 

The High Court of Admiralty has jurisdiction, under a statute giving it ‘* over 
any claim for damage done by any ship,” in a cause of damage instituted against 
a ship for personal injury. — The Beta, L. R. 2 P. C. 447. 

See Annuity; Bankruptcy, 1, 2; Bonp, 1; Copyrrigut; Costs, 1, 2, 4; 
Damages, 2, 3; Dower; Lecacy Duty; Liitations, StatTuTE oF; 
way, 1; Sup, 2. 

SratTuTe or Fraups. —See Fraups, STatuTE OF. 
SratutTe or Liitations.— See Luowirations, STATUTE OF. 
Srock Excuance. — See Saxe. 

Stor Orper. — See Priority. 


Srorpace TRANsITU. 


A firm did business in England under the style of L. & S., and in China under 
that of L., S. & Co. L. & 8S. purchased goods for L., S. & Co., and accepted 
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bills for the price, a long credit being given, that remittances might be made 
from the proceeds of sale in Hong Kong, to meet the acceptances. L. & §, 
then employed agents to secure tonnage in the M., and to receive the goods 
from the vendor and forward to Hong Kong, which was done. Before the 
goods or bills of lading reached Hong Kong, L., 8S. & Co., being insolvent, 
assigned to their bankers, in consideration of an antecedent debt, ‘* the whole of 
their property, &c., specified, &c., with all the estate, right, title, interest, claim, 
or demand of L., S. & Co., arising thereout or therefrom,” inter alia, ** bills of 
lading, &c., for all goods now on the way hither.” The above bills were after- 
wards indorsed to the bankers, who then knew the insolvency of L., S. & Co. 
The vendors stopped the goods at Hong Kong. Held, that the transitus was not 
at an end; and that an antecedent debt was not a sufficient consideration to support 
the transfer, and that the assignment was not to be interpreted as conveying any 
greater rights than the assignors had, but was made subject to the vendor's right 
of stoppage. — Rodger v. Comptoir d’Escompte de Paris, L. R. 2 P. C. 393. 
Succession Duty. — See Lecacy Dury. 
Surety. —See Set-Orr. 


Tax.—See Lecacy Dury. 


TELEGRAPH. 


Plaintiff A., having ice, wrote asking B. to make an offer by telegraph. B. 
answered by the defendants’ telegraph, ‘‘ We can give you 23s.,” &., and paid 
for the message. By custom, when such offers are accepted, the cost of the 
message is repaid to the vendee by the vendor. By defendants’ mistake, ‘‘ 27s.” 
was sent in place of ‘* 23s.” A. accordingly sent on the ice, which B. refused to 
accept except at 23s. A. sues the telegraph company for the consequent dam- 
age. Held, that the action could only be maintained by reason of privity of 
contract, which did not subsist between A. and the defendants. One to whom a 
telegraphic message is sent, cannot be said to have a property in it. Playford v. 
United Kingdom Electric Telegraph Co., L.R. 4 Q. B. 706. 


Tenancy Common. —See Parririon. 


TENANT FOR LIFE AND REMAINDER-MAN. 
The obligation of the tenant for life of an estate subject to encumbrances, to 
keep down interest on the encumbrances, exist only as between him and the 


remainder-man, and not as between him and the encumbrancers. — In re Morley, 
L. R. 8 Eq. 594. 


See AprporRTIONMENT; Costs, 1, 2. 


TENDER. 


The defendant in a cause may, by act in court, tender a sum of money in 
satisfaction of the plaintiff’s claim, and reserve the question whether he is liable 
to pay costs. — The Hickman, L.R. 3 Ad. & Ec. 15. 


‘TRADE-MARK. 


An injunction was granted against the imitation of a trade-mark of linen 
thread, by which the thread, although not patented, was called ‘ patent thread,” 


| 


DIGEST OF THE ENGLISH LAW REPORTS. 483 


it being sworn that that was the designation used on a certain class of thread 
by the trade, irrespective of its being patented. — Marshall v. Ross, L. R. 8 Eq. 
651. 


Trust. 


1. The acceptor of a bill paid the amount to his bankers in order to meet it, 
but died indebted on his general balance on the day the bill matured, and the 
bankers dishonored it. The drawer, having been forced to pay it, brought a bill 
to compel the bankers to make good the amount, as having received money in 
trust for the purpose. Held, that there was no privity between the plaintiff and 
defendants, and the bill was dismissed. — Hill v. Royds, L. R. 8 Eq. 290. 

2. A trustee, who had committed a breach of trust, died in 1847, leaving real 
and personal property to his widow for life, remainder to his two sons. The 
widow proved the will, but refused to take steps which it was her duty to take to 
make good the breach. She died in 1865, and her sons, who had notice of the 
breach of trust, took out administration to her, and received the property left by 
their father. After citation of them and refusal, an administrator ad litem was 
appointed to their father. Held, that the assets of the father, in the sons’ hands, 
were liable to make good the breach of trust; that lapse of time was no defence ; 
and that the father’s estate was sufficiently represented in the suit. — Woodhouse 
v. Woodhouse, L. R. 8 Eq. 514. : 

See APPROPRIATION OF PayMENTS ; CuariTy ; Company, 2,3; Contract, 1; 
Costs, 1, 2; Equrry PLeapinG anp Practice, 1; Foreign Orrice; MIn- 
isteR; MortGaGe, 1; Priority ; VENDOR AND PURCHASER OF Rea EstaTE; 
Wu, 12, 13. 

Utrra Vires.—See Bank; Company, 1, 2, 3; Ramway, 3; VortunTary 
ASSOCIATION. 


VENDOR AND PurcCHASER OF 


1, At a sale by auction, the property sold was stated to contain ‘753 
square yards, or thereabouts,” whereas it contained about 573. By the con- 
ditions of sale, if any error, &c., in the particulars should be discovered, no 
compensation was to be allowed in respect thereof, and the right to rescind the 
contract was taken away. Held, that compensation for so large a deficiency 
was not excluded ; and it was allowed. — Whittemore v. Whittemore, L. R. 8 Eq. 
603. 
2. A. agreed to buy land in fee of B., supposing him alone to own the same. 
’ In fact B. had an estate pur autre vie, and C., B.’s wife, the remainder in fee. 
D., with notice of A.’s contract, took a conveyance of said land from B. and C. 
Held, that A. was entitled to a conveyance of B.'s interest, and to compensation 
for C.’s interest. — Barnes v. Wood, L. R. 8 Eq. 424. 

See Damaces, 1; Ramway, 3. 

Venpor’s Lien .— See Rartway, 3. 


VENIRE DE Novo. 
After a prisoner had been tried on a good indictment, and by a competent 
tribunal, and had been convicted of a capital felony, and the judgment entered 
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upon. the record, the Supreme Court of New South Wales ordered a venire de 

novo, upon an affidavit that one of the jury had told the deponent that, pending 

the trial and before verdict, the jury had access to newspapers which contained 

a report of the trial as it proceeded, with comments thereon. Held, that in a 

cease of felony, like the above, the court could not grant a venire de novo, and ’ 
that if they could the evidence did not justify their doing so. — Queen v. Murphy, 

L. R. 2 P. C. 535. 


VoLuntTary ASSOCIATION. 


A court of law will not interfere with the rules of a voluntary association, unless 
to protect some civil right or interest which is said to be infringed by their 
operation. On this principle, a civil suit by a clergyman of the Scotch Episcopal 
Church, to set aside certain canons passed by a general synod in 1863, and now 
alleged to be ulira vires, was dismissed, no damage being proved to the court to 
have accrued. — Forbes v. Eden, L. BR. 1 H. L. Se. 558. 

See Mrnister. 


VoiuntTary CONVEYANCE. 


A married woman of middle age and infirm health appointed the bulk of her 
property in favor of a volunteer, by a deed which was drawn by his solicitor at 
his costs, and which reserved no power of revocation. It was sworn that she was 
told that the deed was irrevocable, but her subsequent acts indicated that she 
was not aware of the fact. Held, that the deed must be cancelled. Where 
under such circumstances the volunteer's solicitor is employed, it is. his duty 
to insist upon the insertion of a power of revocation. The want of one is a 
strong ground for setting aside the deed. — Coutts v. Acworth, L. R. 8 Eq. 558. 

Warp or Court. — See Souiciror. 
Watercourse. — See FisHery. 


Way.— See DepicaTion. 


Wut. 

1. A codicil concluded as follows: ‘I give my wife the option of adding this 
codicil to my will or not, as she may think proper or necessary.” The wife 
elected against the codicil, whereupon it was not included in the probate. — 
Goods of Smith, L. R. 1 P. & D. 717. 

2. A testator gave real and personal estate to A., charged with the payment 
of annuities to the testator’s six children, ‘ or their heirs respectively.” One of 
the children was dead at the date of the will. Held, that her statutory next 
of kin were entitled. The annuity was personal estate. — Parsons v. Parsons, L. 
R. 8 Eq. 260. 

3. A testator left a residue to trustees, to collect, &c., and then to divide the 
whole among his four children, A., B., C., and D., “with benefit of survivorship 
in case any of them should die without issue;” and if any of them should die 
leaving children, the share of him so dying to go to such children. A., B., C., 
and D. all survived the testator. Held, that they took indefeasible interests. 
Dying in the lifetime of the testator was meant.— Bowers v. Bowers, L. R. 
8 Eq. 283. 
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4. A testator gave a residue to trustees to assign, &., to, &c., such child or 
children of M. as should be living at testator’s decease, to be equally divided 
among them, if more than one, when they should attain the age of twenty-one, — 
and if there should be but one who should attain the age of twenty-one, then 
the whole to such child. The trustees had a power of maintenance during 
the minority of the children, and during the suspense of absolute vesting were 
to accumulate the rest of the income for the benefit of the persons who should 
become entitled to the principal. Held, that no child of M. who did not attain 
twenty-one could take a vested interest. — Merry v. Hill, L. R. 8 Eq. 619. 

5. Testator bequeathed a legacy to his first cousins, to be equally divided 
between them. The shares of those ‘‘ who may die in my lifetime, unto all and 
every the children of all my first cousins who may so die in my lifetime, share 
and share alike, such shares to be taken per capita and not per stirpes.” Held, 
that the children of a first cousin, who had died before the date of the will, took 
nothing by the legacy. — Jn re Hotchkiss’s Trusts, L. R. 8 Eq. 643. 

6. A testator directed his executors, after the death of his wife, A., to invest 
one-sixth of a residue in an annuity during the life of B. for his support; and in 
case B. should anticipate, assign, charge, or encumber the annuity, or become a 
bankrupt or insolvent, the annuity was to go to the other residuary legatees. B. 
died in A.’s lifetime, without having assigned, &c., or become bankrupt, &c. 
Held, that the gift to B. failed, and that that one-sixth was undisposed of at A.’s 
death. — Power v. Hayne, L. R. 8 Eq. 262. 

7. A testator made a gift of ‘‘all my ready money, bank, and other shares, 
freehold property, . .. and any other property that I may now possess.” Held, 
that personal property, acquired after the date of the will, passed by the bequest. 
— Wagstaff v. Wagstaff, L. R. 8 Eq. 229. 

8. A testator holding three messuages in X. by separate leases, and two more 
in X. and one in Z. by one lease, bequeathed his ‘‘ four leasehold messuages in 
X.,” with other tenements in trust out of the rents to pay the ground-rents of 
the same and of that in Z., and to pay over the surplus. Held, that the five 
messuages passed. — Sampson v. Sampson. L. R. 8 Eq. 479. . 

9. A., an executor, was entitled to residue X., subject to a legacy to B. in 
trust for C. No sum was appropriated to the legacy, but A. paid interest on it. 
B. had, however, invested part of X. on mortgage in his own name, with A.’s 
assent, A. died, leaving a bequest of ‘all my money and securities for money 
of every description.” Held, that B.’s investment did not pass. Neither did 
bank stock nor canal shares; but a part of X. remaining invested on mortgage, 
‘in the name of A.’s testatrix, did.— Ogle v. Knipe, L. R. 8 Eq. 434. 

10. A. borrowed part of a fund which was settled on him absolutely, subject 
to a life-estate in his wife if she survived him, and mortgaged his Z. estate for 
its repayment. A. afterwards devised Z. to his wife for life, remainder to B. in 
fee. A. also bequeaths ‘all and every the ... sums of money... upon 
government or real securities which I shall die possessed of, or in anywise entitled 
to,” in trust for his wife for life, remainder to B. for life, remainder to B.’s wife 
for life, remainder to B.’s children absolutely. There was also a residuary clause. 
A. died before his wife. Held, that the mortgage debt did not merge in the Z. 
estate; and that A.’s interest in said fund passed by the specific bequest. — 
Wilkes v. Collin, L. R. 8 Eq. 338. 

VOL. Iv. 82 
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11. A testator gave property in trust to pay annuities, &c., and subject thereto 
to the ‘‘sole use of my daughter H. and her assigns.” H. was unmarried, and 
a devise to a married daughter was expressed in words apt to create a trust for 
her separate use. There were further gifts to H., which clearly did not exclude 
the marital right. H. afterwards married. Held, that ‘‘sole” did not mean 
free from the control of any husband. ‘‘ Sole” in a will, without the word 
‘* separate” has not a technical meaning, unless the rest of the will furnishes 
evidence of that intent. — Massy v. Rowen, L. R. 4 H. L. 288. 

12. A Frenchman left all his property to A., B., and C., his executors, in 
trust to sell, and the ‘‘ moneys arising from the said sale, &c., .. . after pay- 
ment of . . . debts [and other expenses], shall be paid by my said trustees, 
and I hereby give and bequeath the same to D. absolutely, trusting that she 
will carry out my wishes with regard to the same, with which she is fully ac- 
quainted.” Testator had, before the date of the will, told D., (to whom he 
was engaged), his wishes, and repeated them after the date of the will, and D, 
wrote them down on a paper not shown to him. Held, that D. took the fund 
beneficially, subject to the performance of the above wishes. Parol evidence 
of an intent to make a beneficial gift to D. excluded. — Jrvine v. Sullivan, L. R. 
8 Eq. 673. 

13. A testator, in 1641, gave lands to Sidney Sussex College, Cambridge, 
and Trinity College, Oxford, for the only use of education in piety and learning, 
of ten descendants of the brothers and sisters of the testator, and of his two 
wives, and in default of such to their poor kindred. An intention to benefit the 
colleges appeared. Held, upon the construction of the will, confirmed by the 
unvarying usage of the two colleges, that descendants claiming the benefit by the 
gift, must be educated at one of the colleges, as members, and that, subject to 
that trust, the colleges were entitled to the lands in equal moieties. — Attorney 
General v. Sidney Sussex College, L. R. 4 Ch. 722. 

See ApporTIONMENT; CHarITy ; CONTRIBUTION ; CovENANT; DOWER; 
Lrecacy; Morrmatn; Power, 1, 2; Revocation or WILL. 


Up. 


A creditor of a company who holds its acceptances for his debt, and also its 
debentures as collateral security, cannot prove for more than the amount of his 


debt when the company is winding up. — In re Blakely Ordnance Co., L. R. 8 Eq. 
244. 


See PayMENT. 


Witness. — See Commission. 


Worps. 
** Aggrieved.” —See Copyricur. 
** Beer-house.” —See BrEr-HOvsE. 
** Contracting a debt.” —See BANKRUPTCY, 2. 
“ Damage.” —See Statute. 
** Investing in securities.” —See Company, 2. 
Leakage.” — See But or Lavine. 
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“ Money and securities for money.” —See Wit, 9. 
“ Other heirs.” —See 2. 
“ Patent thread.” — See TraDE-MARK. 
“ Property I now possess. — See W111, 7. 
Sole.” — See Wut, 11. 
“ Sums which I shall die entitled to.. See Wut, 10. 
“ With benefit of survivorship.” —See Wu, 3. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made 
from the following volumes of State Reports: 36 California; 12 Florida; 
32 Georgia; 45 and 46 Illinois; 30 Indiana; 25 Iowa; 26 and 29 Mary- 
land; 99 Massachusetts; 18 Michigan; 40 New York; 58 Pennsylvania 
State; 14 Richardson (South Carolina) Equity; 15 Richardson (South 
Carolina) Law; 41 Vermont.] 
AccomMopaTIon GuaRANTy.—See Brits anp Norss, 1. 

AccoMPLice. — See Evipencr, 4; Witness, 2. 


ACTION. 


Plaintiffs brought assumpsit for money had and received, to recover from 
defendants an amount paid to them for freight in excess of the rates which the 
latter were, by law, entitled to exact. The payment was made after the goods 
had been carried and delivered, and without objection. Held, that the action did 
not lie. — Kenneth v. South Carolina R.R. Co., 15 Rich. Law, 284. 

See Enemy; AssEssMENT; Assumpsit; Bits anp Notes, 5, 6; 
Carrier, 1; Conriscation Act; Conruict or Laws, 1; Corporation, 2; 
Damaces, 4,6; Fraups, Stature or, 5-8; Guaranty; Hignway; LaNnpLorD 
AND TENANT, 1; License; Limitations, STaTUTE OF, 1,4; LuNacy, COMMITTEE 
oF; MasTER AND SERVANT, 2; NEGLIGENCE, 2; PRESUMPTION ; PRINCIPAL AND 

. Surety, 2; Pusiic Poricy ; RepLevin; Sate, 2; Stave, 1; Stamp, 1; Srock 
SupscripTion ; TENANT ComMON OF CHATTELS, TOwN VOTE; TRESPASS; 
Trustee Process, 3; VeENDOoR’s LIEN. 

Act or Gop. — See WarRANTY. 

ADMINISTRATION. — See ExECUTOR AND ADMINISTRATOR. 


ADMIRALTY. 


By an Illinois statute of 1857, provision is made for proceedings in rem for 
supplies furnished vessels navigating the rivers within the State limits. Held, 
that this law is not repugnant to the 9th section of the Judiciary Act of 1789, 
conferring exclusive jurisdiction upon the District Courts of the United States in 
all admiralty and maritime causes. — Williamson v. Hogan, 46 Ill. 504. 

Arripavit or Merits. — See ConstituTIonaL Law, 4. 

Acent. —See Principal AND AGENT. 
Avien.—See ConriscaTion Act. 


ALIEN Enemy. 


A citizen of Virginia, during the existence of the late war, could not maintain 
an action in the courts of Maryland. — Wheelan v. Cook, 29 Md. 1. 
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ALLEGATION. — See Fraups, Statute or, 3. 
ALTERATION OF INstRUMENTS.— See DEED, 2. 
ALTERNATIVE Contract. — See PLEADING. 
AurerNnaTIVE LiaBiity. — See ExEcuTOR ADMINISTRATOR, 2. 
APPROPRIATION OF PayMENTS. — See Speciat Deposir. 


ASSESSMENT. 


Defendant assessed lands, and sold them for non-payment. The proceedings 
were void for want of jurisdiction, the assessment not having been made against 
the owner of the land. Held, that the owner might maintain an action to re- 
cover the proceeds of the sale. — Chapman v. The City of Brooklyn, 40 N. Y. 
372. 


ASSUMPSIT. 


Plaintiff pawned a watch to secure a debt, and defendant obtained possession 
in the right of the creditor; he then sold it before the proper time, and received 
in exchange a harness. Plaintiff brought assumpsit. Held, that the action 
would not lie. Kidney v. Parsons, 41 Vt. 386. 

See Action; AssessMENT, SpeciaL Deposit. 


ATTACHMENT. — See BalLMENT. 


Atrorngy-at-Law. 

1. A wife, after bringing suit for divorce, and retaining counsel, voluntarily 
abandoned the suit and returned to live with her husband. The counsel applied 
for an order against the husband for fees, offering to show that the allegations of 
the libel were true. Held, that the application came too late. — McCulloch v. 
Murphy, 45 Ill. 256. 

2. Bill in equity to enforce a lien for compensation against real estate re- 
covered in an action of ejectment prosecuted by complainants as attorneys-at- 
law. Held, that complainants had no such lien. — Humphrey v. Browning, 46 
Ill. 476. 

See Manpamus; Pusuic Pouicy. 


BatLMENT. 
Defendant attached a boat belonging to plaintiff, in which were articles not 
covered by the attachment. In tort, for the conversion of these articles, held, 


_ that the responsibility of the defendant was that of a gratuitous bailee. — Briggs 
v. Dearborn, 99 Mass. 50. 


See Assumpsit; SpeciaL Deposit; Trespass. 
Bank. —See ConstirutionaL Law, 6; Specrat Deposit. 
Bitt. — See Equiry 1, 2. 


Bits Notes. 


1. An accommodation guarantor of a note is liable to a hana fide holder to 
whom the note has been transferred for value, notwithstanding knowledge of the 
want of consideration of the guaranty. — Jones v. Berryhill, 25 Iowa, 289. 

2. A note payable to K. and H. jointly, was by them jointly indorsed to the 


490 SELECTED DIGEST OF STATE REPORTS. 


plaintiff; the maker failed to pay, and the plaintiff notified K. without notifying 
H. Held, that the engagement of K. and H. being joint, K. was discharged 
from liability as indorser. — People’s Bank v. Keech, 26 Md. 521. 

3. A note was made payable to the order of S., and indorsed by his admin- 
istrator to the holder. Under this indorsement was written ‘‘ Butler & Co,” 
The holder brought suit against Butler, offering to show by parol that the indorse- 
ment of the payee’s administrator was put on the back of the note after that of 
Butler & Co., and after delivery for value with the name of Butler & Co. upon it, 
Held, that the evidence was admissible. — Brown v. Butler, 99 Mass. 179. 

4. Action on a note, payable one day after date, and transferred to plaintiff; 
defendant pleaded total and partial failure of consideration. Held, that the 
burden was on plaintiff to show that he took the note before maturity. — Beall 
v. Leverett, 32 Ga. 105. 

5. The promisee of a non-negotiable note, indorsed it to plaintiff for value, 
and plaintiff sued without showing presentation for payment, or notice of non- 
payment. Held, that plaintiff was entitled to recover. — Cromwell v. Hewitt, 40 
N. Y. 491. 

6. The holder of a note sued the maker and obtained judgment, upon which 
execution was issued, and goods levied on. Sale was prevented by an inter- 
pleader on the part of C., who claimed the goods. Held, that the levy was not 
a satisfaction of the judgment, and no defence to an action against the indorser.— 
Rice v. Goff, 58 Penn. St. 116. 

See Conruict or Laws, 1; StaTuTE or, 2-4; AND 
Surety, 2; Stamp, 1. 

Bux To Quiet Tittze.—See Equity. 
Bountry.—See Town Vore. 


BROKER. 


The right of a broker to sell does not include the right to rescind. — Saladin 
v. Mitchell, 45 Ill. 79. 


BurpeEn or Proor.— See Brits anp Nores, 4; Wut, 2. 
By-Law. — See Corporation, 1, 2. 
CariraL AND Income. —See Trust, 3. 
Carco. —See GENERAL AVERAGE. 


CaRrRIER. 


1. Receivers running a railroad under appointment of a Court of Chancery in 
Vermont, were by the Supreme Court of that State held liable as common car- 
riers. Held, that they might be sued as common carriers in Massachusetts for an 
accident which occurred in Vermont. — Paige v. Smith, 99 Mass. 395. 

2. In the absence of special circumstances, the liability of railroad companies 
for goods in warehouse awaiting delivery, is that of common carriers (CAMPBELL, 
J., dissenting). — Buckley v. Great Western Railway Co., 18 Mich. 121. 

8. The defendants, who were common carriers, received and undertook to 
carry for F. certain goods from C. to A., the place where F. resided. The 
goods arrived at A. at the proper time, but F. was not notified of their arrival, 
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nor was he there to receive them; they were accordingly stored in the defend- 
ants’ warehouse. During the night the warehouse and goods were destroyed by 
fire. Held, that the company was not liable. — Francis v. The Dubuque and Sioux 
City R.R, Co., 25 Iowa, 60. 
Cuamperty. — See Pusiic Pouicy. 
Carter. — See Corporation, ConsTITUTIONAL Law, State, 2. 


Curck.—See Speciat Deposit. 
CuosE In AcTion.— See ExecuToR aND ADMINISTRATOR, 2. 


Crvit Riguts Acr. — See ConstirutTionaL Law, 5. 
Common Carrier. — See CaRRIER. 
ConpiTI0n. — See Srock SuBSCRIPTION. 


CONFEDERATE MONEY. 


A Master in Chancery sold an estate under an order of court, and in 1864 
took in part payment Confederate treasury notes. There was no evidence of 
bad faith. Held, that neither the purchaser nor the master was liable to those 
interested in the fund. — McPherson v. Lynah, 14 Rich. Eq. 121. 

See ConsTITUTIONAL Law, 3. 


ConFIscaTIONn 


Suit for rent, commenced Oct. 12, 1863. Answer, Ist. That from Jan. 1, 
1862, till suit brought, plaintiff had been a citizen of Tennessee, and had been 
during said period, and still was, engaged in levying war against the United 
States, and in aiding, abetting, and upholding the Rebellion, and during said time 
had been a colonel in the Confederate service, and had not obeyed the Procla- 
mation of the President, made in pursuance of the Confiscation Act of July 
17, 1862 (12 St. at Large, 589); 2d. That the premises had been seized and 
sold on a proceeding under said Act, and purchased by defendant. This sale 
was in November, 1863. Held, that the first part of the answer was good as a 
plea in bar under the Act of July 17; that the act was constitutional, and binding 
on the State as well as the Federal courts; and that errors in the confiscation 
judgment could not be inquired into in this suit.— Knoefel vy. Williams, 30 
Ind. 1. 


or Laws. 


1. Plaintiff declared upon a note negotiated in the State of Wisconsin. The 
transfer was valid according to the lez loci, as declared by the Supreme Court of 
Wisconsin, but not according to the general law merchant. Held, that the trans- 
fer was bad. — Franklin v. Twogood, 25 Iowa, 520. 

2. Assumpsit for a balance due and payable in England. Held, that the 
plaintiff was entitled to judgment for an amount in legal tender notes equivalent 
in value to the amount of the balance in gold. — Benners v. Clemens, 58 Penn. 
St. 24. ° 
3. Plaintiff brought suit in Maryland to recover an amount payable in florins 
at Frankfort-on-the-Main. Held, that conceding the constitutionality of the 
Legal Tender Acts, he was entitled to recover in legal tender notes an amount 
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sufficient to produce the sum of the debt where it was made payable. — Marburg 
v. Marburg, 26 Md. 8. 
See Carrier, 1; LeGat TENDER, 2. 


ConsipDERATION. — See anp Norges, 1, 4; ConstrruTionat , Law, 8; 
Fraups, Statute or, 2,5; Town Vote. 


ConsTITUTIONAL Law. 


1. The South Carolina Constitution of September, 1865, is valid, and legis- 
lative acts had thereunder are constitutional. The Act of December, 1866, 
dispensing with the presentment of a grand jury for misdemeanors in the District 
Court, and providing for proceeding by information, is constitutional (LEsEsNr, 
C., Munro, and Mosss, JJ., dissenting). — The State v. Starling, 15 Rich. Law, 
120. 

2. In 1866, the Legislature of South Carolina imposed a tax ‘‘on the gross 
amount of the receipts of express companies.” Held, that the tax was not in 
contravention of the Federal or Staté Constitution. — Southern Express Co. v. 
Hood, 15 Rich. Law, 66. 

8. The South Carolina ordinance of Sept. 27, 1865, providing ‘‘ that in every 
action arising on any contract, whether under seal or parol, written or oral, made 
between the Ist January, 1862, and the 15th May, 1865, it shall be lawful for 
either party to the action to introduce testimony showing the true value and real 
character of the consideration of such contract at the time it was made, so that 
regard being had to the particular circumstances of each case, such verdict, or 
decree, may be rendered as will effect substantial justice between the parties,” 
does not conflict with the provision of the Constitution of the United States, 
that ‘‘ no State shall pass any law impairing the obligation of contracts.” — Rut- 
land vy. Copes; Thomas vy. Raymond, 15 Rich. Law, 84. 

4. No provision of the Constitution of Massachusetts is violated by a statute 
that ‘in all actions at law in the Supreme Judicial Court, or Superior Court, the 
court shall, at any time after ten days from the return day of the writ, or as of 
course on the last day of the return term, enter a default against any defendant 
on whom legal service has been made, unless the defendant, or some one in his 
behalf, has filed within said ten days, or on or before the last day of said term, 
when the same does not exceed ten days, an affidavit that he verily believes that 
the defendant has a substantial defence to the action on its merits, and intends to 
bring the same to trial.”” — Hunt v. Lucas, 99 Mass. 404. 

5. The statutes of California (St. 1863, p. 69) provide, that ‘‘no Indian, or per- 
son having one-half or more of Indian blood, or Mongolian or Chinese, shall be 
permitted to give evidence in favor of or against any white person.” Defendant, 
a mulatto, born within the United States, and not subject to any foreign power, 
was indicted for robbing one Ah Wang, a Chinaman. The indictment was 
found exclusively upon the testimony of Chinese witnesses, and for that reason 
defendant moved to set it aside. It was agreed that no other testimony could be 
produced on the trial. Held, that the provision of the Civil Rights Act (14 
U.S. St, at Large, 27), enacting that ‘‘all persons born in the United States, 
and not subject to any foreign power, excluding Indians not taxed, are hereby 
declared to be citizens of the United States; and such citizens, of every race 
and color, without regard to any previous condition of slavery or involuntary 
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servitude, except as a punishment for crime, whereof the party shall have been 
duly convicted, shall have the same right, in every State and Territory of the 
United States to make and enforce contracts, to sue, be parties, and give evi- 
dence, to inherit, purchase, lease, sell, hold, and convey real and personal prop- 
erty, and to full and equal benefit of all laws and proceedings for the security of 
person and property as is enjoyed by white citizens, and shall be subject to like 
punishment, pains, and penalties, and to none other, any law, statute, ordinance, 
regulation, or custom, to the contrary, notwithstanding,” so far as it applied to 
the present case, was constitutional; that as the testimony of Chinese witnesses 
could not be received against whites it could not be received against mulattoes, 
and that, therefore, the indictment should be discharged (CrockETT & SPRAGUE, 
JJ., dissenting as to the constitutionality of the Civil Rights Act).— People v. 
Washington, 36 Cal. 658. 

6. The charter of the Bank of the State of South Carolina provided that 
bills or notes of the bank, ‘‘ made payable, or which shall have become payable, 
on demand, in gold and silver coin,” should be receivable by the State in pay- 
ment of all dues; by a subsequent act the receipt of these bills was prohibited. 
Semble, that if the later act was within the constitutional prohibition against 
impairing the obligation of contracts, the prohibition could only apply to bills in 
circulation before its passage. — Graniteville Manufacturing Co. v. Roper, 15 
Rich. Law, 138. 

See Conriscation Act; Conruict or Laws, 3; Evipence, 3; JuRISDIC- 
T1I0N, 2; Stamp, 1; Tax, 2. 


ConsTITUTIONAL Law, StaTE. 


1. The Pennsylvania Registry Act of April 4, 1868, is unconstitutional and 
void. — Page v. Allen, 58 Penn. St. 338. 

2. The provisions of the charter of the city of Burlington which give the Re- 
corder final jurisdiction of criminal offences within the jurisdiction of a justice 
of the peace, are unconstitutional. — State v. Peterson, 41 Vt. 504. 

See ConstiTuTIONAL Law, 1, 2,4; NationaL Bank, 2; Tax, 2. 
ConstrucTION OF INSTRUMENTS AND StaTuTEs. —See ApmrraLty; ConrFis- 

cation Act; ConstitutionaL Law, 5; ConstituTionaL Law, State, 2; 

Deep, 3; Evience, 1; Fraups, Statute or ; Highway; JURISDICTION, 2; 

LANDLORD AND TENANT, 2; LicENsE; Ami; Resmpence; SLave, 

2; Srock Susscription; Tax, 1; Trust, 1, 2,4; Trustee Process, 2. 
Contract.—See Bruits anp Norss, 1, 2; Carrier, 2; Conruict or Laws, 
2, 3; ConstiruTionaL Law, 3, 6; Corporation, 2; Damaces, 1-4, 6; 
Eviwence, 5; Fraups, Statute or; Guaranty; Contract; 
InguncTION, 2; IysuRANCE; LANDLORD AND TENANT, 2; Lecat TENDER, 3; 
License; Limitations, Statute or, 3; PLeapinc; AND SuRE- 
Ty, 1, 2; Pusiic Poticy; Rerrevin; Sate, 2; Speciat Deposit; Stock 
Susscription ; TENANT IN Common oF CuatteLs; Town Vote; TrusTEx 
Process, 2; VENDOR AND PurcHaseR OF Estate. 

Contractor. —See Master AND SERVANT, 2. 


Conversion. — See 
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CoRPORATION. 


1. By the 6th section of the charter of the Chicago Board of Trade, power is 
given to admit or expel such persons as it may see fit, in manner to be prescribed 
by the rules, &c.; under this grant the board passed a by-law providing that, 
upon satisfactory proof of the failure of a member to comply with a business 
contract made with another member, he should be suspended. Held, a valid by- 
law. — People v. Chicago Board of Trade, 45 Ill. 112. 

2. The by-laws of a corporation provided that the members should be liable 
‘* in their individual as well as their collective capacity ” for all moneys lent to it, 
and that any person might become a member by subscribing the by-laws, &c. The 
defendant became a member on signing the by-laws. Plaintiff brought suit against 
him for a debt of the corporation, which the latter had failed to pay. It did not 
appear that the by-law as to individual liability was made known either to the 
plaintiff or the public. Held, that the action did not lie. — Flint v. Pierce, 99 
Mass. 68. : 

See Carrier, 1; Jurispicrion, 2; Stock Susscrierion ; Tax, 2; Trust, 3. 

Costs. —See DamaGes, 5; WARRANTY. 


CounsEt Free. — See Atrorney aT Law, 1; Damaaes, 5. 


CovENANT. 
The words ‘‘ demise and lease,” in a guardian’s deed, imply no covenant. — 
Webster v. Conley, 46 Ill. 13. 
See LanpLorRD aNp TENANT, 2; WARRANTY. 


Crepitor. —See Tax, 3; Votunrary CONVEYANCE. 
Cromnat Law. —See Evipence, 4; Inpicrment; Witness, 2. 
Cross-ExaMINaTION. —See 2. 
Currency. — See Conruict or Laws, 2; Lecat TenpEr. 
Custom. —See Deposir. 


DaMAGEs. 


1, Action against a telegraph company to recoter damages for not delivering 
a message. The message was “sell fifty (50) gold,” and was directed to a firm 
of brokers in New York. There was evidence that among brokers the despatch 
would be understood to mean “sell fifty thousand dollars of gold,” but there 
was no evidence that the telegraph company so understood it. The plaintiff in- 
troduced evidence tending to show that he immediately afterwards sold this amount 
of gold at a lower rate than he would have obtained had the message been truly 
transmitted. Held, that an-instruction to the jury that plaintiff was entitled to 
recover to the full extent of his loss by the decline in gold, was erroneous. — U. 
S. Telegraph Co. v. Gildersleve, 29 Md. 232. 

2. A trustee, having power to convey lands only on consent of his cestui que 
trust, contracted, on the faith of the latter's assurances, to convey lands to 
plaintiff. The cestui que trust afterwards refusing to consent, he was unable to 
make title. Held, that the measure of damages was the difference between the 
contract price and the value of the land at the time of breach. (Hunt, C. J., 
Lorr & Dantets, JJ., dissenting.) Pumpelly v. Phelps, 40 N. Y. 60. 
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8. Plaintiff stored wheat for defendant during several years under an agree- 
ment by which the latter was to pay for the storage five bushels a year in every 
one hundred stored. On breach of this agreement, held, that the measure of 
damages was the value of the wheat at the time the storing for the respective 
_ -years was completed, and not the value at the time of demand. — Miller v. Cas- 

sady, 25 Iowa, 323. 

4. Action by vendor for non-acceptance of goods sold. After suit brought, 
the plaintiff sold the goods. Held, that the measure of damages was the differ- 
ence between the contract price and the price obtained at the sale, the suit being 
sufficient notice to the vendee. — Saladin v. Mitchell, 45 Ill. 79. 

5. In an action on an injunction bond, the plaintiffs claimed to recover counsel 
fees paid for procuring a dissolution. It appeared that the fees were paid for 
services in defending the entire original suit, to which the injunction was merely 
auxiliary. Held, that the plaintiffs could not recover. — Langworthy v. McKelvey, 
25 Iowa, 48. 

6. Action on warranty of title to a horse. It appeared that D. had brought 
suit against plaintiff and recovered judgment for the value of the horse, but it did 
not appear that defendant had any notice of D.’s suit, or that the judgment had 
been paid. Held, that plaintiff was only entitled to nominal damages. — Burt v. 
Dewey, 40 N. Y. 283. 

See Execuror anp 2; Highway; LanpLorp aND TEN- 
ant, 2; Specran Deposit; WARRANTY. 

Deatu, Presumption or.— See PResuMPTION. 
DeciaraTion. —See PLEADING. 


Deep. 


1. A conveyance of land, by one against whom the land is held adversely, by 
claim of title, is void. — Jones v. Munroe, 32 Ga. 181. 

2. Plaintiff, owning land, and desiring to sell the same, sent to his agént a 
deed duly executed, but with the name of the grantee and the consideration 
left blank, with instructions in writing to the agent to negotiate a sale, fill the 
blanks, and deliver the deed. This the agent did. Held, that as to one who pur- 
chased without knowledge of the circumstances, the deed was valid. — Owen v. 
Perry, 25 Towa, 412. 

3. A., by a deed held to operate as a covenant to stand seised to uses, conveyed 
certain tracts of lands to his six sons by name ‘ during their natural life,” and 
‘“‘if any of my sons die without an issue of the body,” the lands to be ‘* equally 
divided” among the said sons then living. He then, by the same deed, conveyed 
other lands to his four daughters for life, with the same provision in case of the 
death of any of them without issue. And further, after reserving to himself a 
life-estate in all the lands, he directed that at his death they should ‘* be imme- 
diately transferred to my sons and daughters, as above mentioned, to their heirs 
or assigns.” B., one of the sons, survived A., and died intestate, without issue, 
leaving as his heirs two of his brothers and various children of deceased brothers 
and sisters. Held, that B.’s estate in the lands did not descend to his heirs, but 
passed to his brothers under the deed. — Bowman v. Lobe, 14 Rich. Eq. 271. 

See Covenant; Evipenceg, 1. 
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De Facro— De June. —See Orricer. 
Demanp. — See Bitts anp Nores, 5; Damaces, 3; Deposit, 
Deposit. —See Deposit. 
Descrirrion. — See VENDOR aND Purcnaser OF Reat Estate. 
Devise. — See JurispicTion, 1. 

Dissetsin. — See Deep, 1. 

Distress. See WalrvER. 

Divipenp. — See Trust, 3. 

Drvorce. —See Arrornry-at-Law, 1. 

— See ResmpENce. 

EsectMent. — See Evipence, 1. 

Emancipation Prociamation. — See Stave, 1. 
EnuistMEenT. — See Town Vore. 
— See Executory DEvisE. 


Equity. 

Bill in equity to quiet tithe to land, complainant being in possession and re- 
ceipt of rents and profits, and the defendant, as to him, disseised and dispos- 
sessed but asserting an adverse title under a mortgage the validity of which is 
denied by complainant. Held, that notwithstanding the Gen. Sts. c. 134, §§ 49, 
50, the complainant might maintain his bill. — Clouston v. Shearer, 99 Mass. 299. 


See Execuror AND 1; InguncTION, 1, 2; Principal aND 
Surery, 1. 


Equity PLEADING. 


1. An objection to a bill in equity on the ground that complainant has an 
adequate remedy at law, comes too late at the hearing. — Bell v. McGrady, 32 
Ga. 257. 

2. The complainant in a bill in equity cannot under the general prayer have 
relief inconsistent with that prayed for in the special prayer. — Pensacola § Geor- 
gia R.R. Company v. Spratt, 12 Fla. 26. 


EvimpENce. 


1. Action of ejectment. Plaintiff and defendant both claimed through sep- 
arate deeds from T., that of the defendant being the earlier. Held, that plaintiff 
might prove by parol that defendant’s deed was in fact a mortgage (RHopEs & 
Crockett, JJ. dissenting). — Jackson v. Lodge, 36 Cal. 28. 

2. An impeaching witness, after testifying that he was acquainted with the 
general reputation of A. for truth and veracity in the community in which he 
lived, and that it was not good, was asked ‘‘ whether from that reputation he 
would believe him on oath in a matter in which he was interested.” Held, that 
the question was competent. — Knight v. House, 29 Md. 194. 

3. Prayer for mandamus to the auditor of the State requiring him to draw a 
warrant for a sum of money appropriated to the use of the plaintiff by an Act of 
the legislature of Indiana. The defence was that the Act was not valid, owing to 
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the want of a quorum in the House of Representatives at the time of its passage. 
Held, that the authentication by the presiding officer was conclusive evidence of 
the proper enactment of the law. — Evans vy. Brown, 30 Ind. 514. 

4. Indictment for subornation of perjury, charging the prisoner with having 
suborned N. to commit perjury on the trial of R. The defendant prayed the 
judge to instruct the jury that they could not convict upon the uncorroborated 
testimony of N., that he committed the crime at the instigation of the prisoner. 
This prayer was refused by the judge. Held, error (Hunt, C. J., dissenting). 
People v. Evans, 40 N. Y. 1. 

5. The South Carolina ordinance of September, 1865, which makes admissible 
evidence of the real character and true value of the consideration of contracts, 
does not apply in the case of a bill in equity to set aside an executed contract. — 
Pope v. Chaffee, 14 Rich. Eq. 69. 

See Bris anp Notes, 3; ConstiruTionaL Law, 3, 5; Recorp; 
Deposit; Stamp, 1,2; WiLL; Wirngss, 2. 


Execution. —See Butts anp Notes, 6; In Common, 2. 


EXECUTOR AND ADMINISTRATOR. 


1. One of two executors filed a bill in equity against his co-executor, alleging 
asale of the testator’s property by both, receipt of money by defendant, and that 
the latter had spent the money. Held, that the bill made a proper case for in- 
junction and security. — Sheehan v. Kennedy, 32 Ga., 145. 

2. An executor who sells choses in action belonging to the estate, without lawful 
authority, is liable, in cases where the real value cannot be ascertained, either for 
the proceeds of the sale, or the nominal value, as the one or the other may be the 
larger sum. — Smith v. Griffin, 32 Ga. 81. 


Executory Devise. 


A testatrix devised land to her nephew T. H., “to him and his children for 
ever; but should he die before my nephew ” L. H.., ‘ leaving no children or issue, 
Ithen give and bequeath the said real estate to my nephew ” L. H., ‘‘ to him, 
his heirs and assigns for ever.” T. H. entered upon the land and conveyed the 
same to D. C., and D. C. reconveyed it to T. H. On the same day T. H. devised 
the land to his wife for life, remainder to his sisters. T. H. afterwards died 
during the lifetime of L. H., without issue. Held, that the will did not create an 
estate tail, but one which passed on the death of T. H. to L. H. and his heirs by 
way of executory devise. — Hilleary v. Hilleary’s Lessee, 26 Md. 274. 

Five. —See Legat 1. 
Foreign ATTACHMENT. —See TrusTEE Process. 
Fravup. — See Reptevin; Tax, 3; Votunrary CoNnVEYANCE. 


Fravps, STaTuTE oF. 

1. The New York Statute of Frauds provides that in certain cases the contract 
of sale shall be void unless ‘* the buyer shall accept and receive part of such goods.” 
Held, that a delivery of goods to a general carrier, in pursuance of the order of 
& purchaser, to be transported to him, is not such an ‘‘ acceptance and receipt ” 
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of the goods as takes the case out of the statute (Lorr, J., doubting). — Rodgers 
v. Phillips, 40 N. Y. 519. 

2. Suit on the following contract: ‘‘ I hereby hold myself responsible to W. A. 
and W. W. Padgett, of Baltimore, Maryland, to the amount of $2000, for any 
drafts they have accepted, or may hereafter accept, for John Latouche, now of 
Alexandria, Va. . . . Joseph Hutton.” Held, that as to future advances there 
was a suflicient appearance of consideration on the face of the contract to take it 
out of the Statute of Frauds. — Hutton v. Padgett, 26 Md. 228. 

3. The bill of O. alleged that, O. having been for many years the tenant of S., 
and being in possession of the premises under a lease from Feb. 1, 1864, for one 
year at a rent of $1100, towards the close of that year it was verbally agreed that 
if O. would pay an increased rent of $1500, S. would give him a lease for one 
year with the privilege of two or three ; that O. remained in possession after the 
termination of the lease of 1864, and paid the increased rent ‘‘ as part and parcel 
of the agreement aforesaid, and in performance and consideration thereof, and 
not otherwise.” Held, that this was an allegation of such part-performance as 
would take the case out of the Statute of Frauds.— Spear v. Orendorf, 26 
Md. 37. 

4. A. purchased an estate of one W., which was at the time leased to B., and 
promised B. to give him a five-years’ lease. The tenant remained in possession. 
Held, that continuance of possession was not such part-performance as took the 
case out of the Statute of Frauds. — Rosenthal v. Freeburger, 26 Md. 75 (and 
see Spear v. Orendorf, ib. 37). 

5. The Vermont Statute of Frauds (Gen. Sts. c. 24, § 1) provides that no action 
shall be brought ‘‘ upon any agreement not to be performed within one year... 
unless the promise, contract, or agreement upon which,” &c. On March 19, 1864, 
defendant agreed verbally with plaintiff to furnish a cow for his use on April 1, 
or within a short time thereafter, or else to furnish money, the plaintiff on his 
side entering into stipulations not to be performed within a year. On breach 
by defendant, plaintiff brought suit. Held, that the action was not barred by the 
statute. — Sheehy v. Adarene, 41 Vt. 541. 

6. A. made a verbal contract with B. for the purchase of cheese, which was 
within the Statute of Frauds. The next day B. wrote to A., ‘*I shall stand to it” 
(the contract), ‘* but shall want you to pay me fifty dollars to bind it.” The day 
following (July 2) A. enclosed this sum in a letter and sent it to B. by mail, who 
received it on the 5th, and immediately returned it to A. Held, that the con- 
tract was not taken out of the statute. — Edgerton v. Hodge, 41 Vt. 676. 

7. A., B., C., and D. agreed to buy real estate jointly ; C. and D. agreed to furnish 
the purchase-money, and C. agreed with D. that the drafts for it should be drawn 
on D., and that he would reimburse D. for one-half whatever amount D. should 
pay thereon. All these agreements were oral. Held, that C.’s promise to reim- 
burse D. was not within the Statute of Frauds, as a contract for the sale of lands, 
and that D. could recover on a count for money paid to the use of C. at his 
request. — Wetherbee v. Potter, 99 Mass. 354. — 

8. The defendant, having bargained with N. for his farm, stock, and produce, 
agreed with plaintiff that they should together carry out the contract with N., sell 
the property in a short time, and divide the profits. The defendant took no deed 
of the farm, but had it conveyed directly to the persons to whom plaintiff and 
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defendant sold it in parcels, and it was all sold in N.’s name. Defendant received 
the proceeds of the sales, and plaintiff brought suit to recover his share of the 
profits. Held, that the action was not barred by the Statute of Frauds. — Bruce 
vy. Hastings, 41 Vt. 380. 

Furure Apvances. — See Fraups, Statute or, 2. 


GENERAL AVERAGE. 

A schooner, loaded with lumber and bound for C., was damaged by a collision, 
and towed into M., the nearest port of refuge. After some slight repairs, and 
putting her deck-load on the pier, she was towed to the nearest port of repair, 
and thence to C. The lumber was delivered to the consignee, upon his signing 
a general average bond. In a suit on this bond for the expenses incurred in 
bringing the vessel and cargo from M. to C., it appeared that the entire cargo 
might have been unloaded at M., where it would have been safe until it could have 
been taken away by another vessel, and that this would have involved the owners 
of the cargo in much less expense. It was also in evidence that the portion of the 
cargo discharged at M., was not taken away until the following spring, and if 
the master had desired to transship the entire cargo he would probably have been 
obliged to send to C. or B. for a vessel to come expressly for that purpose. It 
further appeared that the course pursued had been for the common benefit of all, 
and the master had acted in good faith. Held, that the cargo was liable. — Good- 
willie v. McCarthy, 45 Tl. 186. 

Gotp. —See Conruict or Laws, 2; Lecat TEenpeEr, 2. 
Granp Jury.—See Constitutiona Law, 1. 


GvUARANTY. 

A guarantor cannot be sued without a previous prosecution of the principal 
debtor, even though the latter be insolvent.— (WoopruFF, James, & Mason, 
JJ., dissenting). — Craig v. Parkis, 40 N. Y. 181. 

See Bits anp Noress, 1, 5; Fraups, Statute or, 2. 


GuarpiaAn. — See COVENANT. 


Higuway. 

The General Statutes of Vermont (c. 25, § 41) provide that towns shall be 
liable for damage arising from ‘‘ insufficiency or want of repairs of any high- 
way.” Held, that bales of hay deposited on the margin of a highway by a 
third person, and negligently allowed by the town to remain there, the bales pre- 
senting such an appearance as would naturally frighten horses, rendered the town 
liable to an action (Barrett, J., dissenting). — Morse v. Richmond, 41 Vt. 435. 


Horse. —See REPLEvVIN. 


Ice. 
As to whether there can be property in ice found upon a natural stream, 
quere.— The State v. Pottmeyer, 30 Ind. 287. 
Contract. 


Agreement on the sale of a steamboat that the purchasers, their successors 
and assigns, would not run or employ, or suffer to be run or employed, the said 
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steamboat on any of the routes of travelling on the rivers, bays, or waters of 


California for ten years. Held void, as in restraint of trade. — Wright v. Ryder, 
36 Cal. 342. 


See License. 
Inpemnity. —See Surety, 1. 


INDICTMENT. 


An indictment charging larceny of the property of ‘* Wells, Fargo, & Co.” is 
bad. — People v. Bogart, 36 Cal. 245. 
InporRsEMENT. — See Birtts anv Nores, 2, 3, 5; Limrrations, STATUTE oF, 
3, 4. 
Inrormation. — See Constitutional Law, 1. 


INJUNCTION. 
1. Equity will interpose, by injunction, to compel the restoration of running 
water which has been wrongfully directed from its natural channel (Mason, 


James, & Murray, JJ., dissenting). — Corning v. Troy Iron and Nail Factory, 
40 N. Y. 191. 


2. Injunction is a proper remedy for breach of a contract restraining the 
exercise of a trade in a particular locality. — McClurg’s Appeal, 58 Penn. St. 51. 
See Bonp; Damages, 5. 


Insanity. — See Lunacy, CoMMITTEE OF. 
Insotvency. —See GUARANTY. 


INSURANCE. 


Insuring a building as a ‘‘ dwelling-house” does not imply an engagement 
that it shall be occupied while the risk endures. — Cumberland Valley Mutual 
Protection Co. v. Douglas, 58 Penn. St. 419. 


InTENT. — See Stamp, 1. 
INTERPLEADER. — See Brits anp Norges, 3. 
InvEstMENT. — See Trust, 1. 
Jornt Promise. —See Brits anp Nores, 2, 3. 


JupGMENT.—See Bits anp Notes, 6; Conriscation Acr; Dz- 
POSIT. 


JupictaL Sate. — See CONFEDERATE Money. 


JURISDICTION. 


‘1. A testator devised all his property, real and personal, to his wife, pro- 
vided that she should not marry again. In the event of her marrying a 
second time, he gave all his property to his daughter. The widow, after the 

' testator’s death, married again. The daughter brought a bill in equity to ob- 
tain possession, praying for an account, &c. Held, that the devise over to the 
daughter was valid, and that she was entitled, without instituting proceedings at 
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law, to recover the rents and profits of the lands. — Gough v. Manning, 26 Md. 
247. 

2. Trustee process against a New York corporation. The trustee admitted 
the possession of funds, but A. and B. appeared, by leave of court, as claimants 
under an order of the Supreme Court of New York, appointing them receivers 
of the corporation, and declaring the corporation dissolved. The statutes of 
New York were made part of the case. From these it appeared that the Supreme 
Court of New York had no authority to authorize a dissolution of the corpora- 
tion. Held, that the decree of dissolution was entitled to no faith and credit in 
Massachusetts, and that the trustee was chargeable. — Folger v. Columbian Ins. 
Co., 99 Mass. 267. 

See AssessMENT; ConriscaTion Act; ConstiruTIONAL Law, State, 2; 

MANDAMUS. 


Jury. — See ConstiruTionaL Law, State, 2; Evmence, 4. 


LANDLORD AND TENANT. 


1. Plaintiff occupied premises as tenant at will of M. M., during this ten- 
ancy, gave a written lease to F., and F., M., and the other defendants, entered 
and removed plaintiff's goods. M. was himself not owner of the premises, but 
tenant at will. Held, that plaintiff was not estopped to maintain an action for 
the trespass. — Hilbourn v. Fogg, 99 Mass. 11. 

2. C. leased premises to H. for a term of years, and covenanted to make 
necessary repairs, ‘‘ the said necessary repairs to consist of such work as will 
make the said premises thoroughly tenantable.” Semble, that by this covenant the 


lessor undertook to put the premises in a condition that they might be used and 
dwelt in, not only with safety, but with reasonable comfort, by the class of per- 
sons by whom and for the sort of purposes for which they were to be occupied. — 
Cohen v. Habenicht, 14 Rich. Eq. 31. 


See Fraups, Stature or, 3, 4. 
Law anv Facr. — See Evinencr, 4. 
Lease. —See Fraups, Stature or, 3, 4; Walrver. 


TENDER. 


1. The defendants were sentenced, in 1867, to pay a fine of a certain number 
of dollars for a criminal offence. Held, that they were liable for the nominal 
amount of the fine in United States currency. — The State v. Robertson, 15 Rich. 
Law, 17. 

2. A testator, by will, directed trustees ‘‘ to raise the sum of one hundred 
and fifty thousand francs, money of France, and to apply the same” to certain 
objects. The testator’s domicile was in Boston; his estate was*to be settled 
there, and there was no direction in the will that the sum should be paid in any 
foreign country. Held, that the sum was payable in Boston, and that the amount 
payable was such a sum in United States notes as would purchase in Boston one 
hundred and fifty thousand francs delivered there. — Bowditch v. Soltyk, 99 Mass. 
136. 


8. Action on a note for ‘sixty dollars, payable in gold.” Held, that 
VOL. Iv. 83 
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the plaintiff was only entitled to a decree for sixty dollars, without taking 

into account the premium on gold. — Gist vy. Alexander, 15 Rich. Law, 50. 
See Conruicr or Laws, 2, 3; Spectan Deposit. 


Levy. —See Bitts anp Notes, 6. 
Lex Locr. — See Conruicr or Laws, 1, 2. 


LICENSE. 


Plaintiff sold liquors to the defendant without previously taking out a United 
States license ; the omission was not an intentional violation of the law. Held, 
that he might maintain an action for the price. — Aiken vy. Blaisdell, 41 Vt. 655, 


Lien. — See Apmrratty; ATTORNEY-at-Law, 2; WAIVER. 


LimITaTIONS, STATUTE OF. 


1. A grantee of certain real estate assumed as part of the consideration the 
payment of a judgment standing against the grantor, without any definite time 
being fixed for payment. The grantor afterwards, the judgment not having 
been paid off by the grantee, paid it himself. In an action to recover the amount 
so paid, held, that the Statute of Limitations began to run from the date of 
payment, and not from that of the agreement.— Foster vy. Marsh, 25 Iowa, 
300. 

2. B. as principal, and C. as surety, gave to A. their promissory note, and B. 
afterwards made two payments thereon; the first within the statutory period 
from the accrual of the cause of action, and the second after the expiration of 
that period, but within the statutory period from the time of the first payment. 
In an action by A. against C., commenced within the statutory period counting 
from the second, but not so counting from the first payment, held, that the 
action was barred by the Statute of Limitations (InGuis, J., doubting). — Smith 
y. Caldwell, 15 Rich. Law, 365. 

3. A new promise by the maker of a note is not sufficient to take it out of the 
operation of the Statute of Limitations as against an indorser.— Dean v. Mun- 
roe, 32 Ga. 28. 

4.'S. & J. indorsed notes to M., “to be liable in the second instance.” The 
maker resided out of the State at the time of the indorsement. M., having sued 
the maker to insolvency in another State, brought suit against the indorsers 
within six years (the period of limitation) after the return of nulla bona against 
the maker, though not within six years after the date of the indorsement. Held, 
that the action was not barred. Stocks v. Moncas, 32 Ga. 380. 

See PresuMPTION. 

Lis Penpens.— See Truster Process, 3. 


Lunacy, CoMMITTEE OF. 


_ B., who was committee of the estate of G., a lunatic, continued the manage- 
ment of the estate, which consisted of a rice plantation and slaves, after G.’s 
death, making a crop thereon, under a contract to divide equally with the freed- 
men employed, and removing from the plantation his share of the rice. G. left 
a will. Those entitled under the will brought trover against B. Held, that such 
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continuance in possession and removal was in accordance with B.’s duty, and not 
tortious, and the plaintiffs had no right of action. — Guerard v. Gaillard, 15 Rich. 
Law, 22. 


MANDAMUS. 


In Florida, the right of an attorney to practise in the county courts is given 
by statute. Held, that mandamus is the proper remedy to restore an attorney 
wrongfully disbarred from practice in such court. — The State v. Kirke, 12 Fla. 
278. 

Maritime Law. —See Apmiratty. 


MASTER AND SERVANT. 


1, A. let a store to B., and while B. was in possession caused a cellar to be 
made underneath it. While A.’s servant was doing this work, a lady, who was a 
customer of the store, passed by, and her hat was blown into the cellar. At her 
request, C., B.’s clerk, went down to bring the hat back; while below, the build- 
ing fell, and injured him. In an action by C. against A.’s servant, held, that it 
was error to instruct the jury that plaintiff’s duty, as clerk, did not justify him in 
going under the building. — Lamparter v. Wallbaum, 45 Ill, 444. 

2. A. contracted to erect for B. a building on a city lot owned by the latter, 
who had obtained permission of the city authorities, A. furnishing the materials, 
and having exclusive possession. It was part of the contract that A. should make 
excavations in the sidewalk along the side of said building, for the purpose of 
constructing areas. Owing to want of sufficient guards, one D. fell into one 
of these excavations, and was injured. B. had knowledge of the condition of the 
premises. D. brought suit against B., and recovered judgment. B. then sued 
A. for the amount of the judgment. Held, that the action did not lie. — Silvers v. 
Nerdlinger, 30 Ind. 53. 

Measure or DamaGes. — See DamaGes. 
MispEMEANOR. — See ConstituTionaL Law, 1. 
Money Hap anp Recervep. —See Action; ASSESSMENT; ASSUMPSIT. 
MortGaGce. — See Evipence, 1. 


Monicipat Corporation. — See ASSESSMENT. 


Nationat Bank. 


1. Under § 41 of the Act of Congress of June 3, 1864 (12 St. at Large, 99; 
St. 1864, c. 106), personal property held by national banks is not taxable by 
State, county, or municipal authority. — The National State Bank of Oskaloosa v. 
Young, 25 Iowa, 311. 

2. The United States Statute of 1864, c. 106, § 41, provided that national- 
bank shares shall not be taxed elsewhere than at the place where the bank is 
located. Held, that the act is constitutional, and that under it shares in the 
capital stock of a New-York national bank, owned by a resident of Boston, can- 
not be taxed in Massachusetts. — Flint v. Aldermen of Boston, 99 Mass. 141. 

Natura Srream. — See Ice. 


Stream. — See Prescriprion. 
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NEGLIGENCE. 

1. Action on the case against a railroad company for killing plaintiffs’ mules, 
by negligently running into them, when on the defendants’ track. Held, that the 
fact that the plaintiffs made use of one side of the company’s fence along the 
roadway for an enclosure in which the stock was penned, and through which they 
had broken and got upon the track, would not lessen the company’s obligation 
to use ordinary care. — Illinois Central R.R. Co. v. Middlesworth, 46 Tl. 494. 

2. Action for damages from a defective bridge. The plaintiff's petition al- 
leged that he was driving through the streets of the defendant corporation, when 
his horses took fright and ran away, and, without the fault of plaintiff becoming 
unmanageable, ran toward the bridge, and threw the plaintiff out of the sleigh, 
and that in crossing the bridge one of the horses stepped through a hole negli- 
gently permitted, &c. The petition averred due care and diligence. Defendant 
demurred to the petition, on the ground that it appeared from it that the horses 
were beyond the control of the plaintiff, and he was not exercising due care at 
the time of the injury. Held, that the petition stated a sufficient cause of action, — 
Manderschid v. The City of Dubuque, 25 Towa, 108. 

See Guaranty; Higuway. 


Norice.— See Birts anp Notes, 2, 5; Damaces, 4; Venpor’s Lien. 


OFFICER. 
Without an office de jure, there cannot be an officer de facto. — Decorah v. 
Bullis, 25 Towa, 12 
See SHERIFF. 
ParENT anD Votuntary CONVEYANCE. 
PartTNERSHIP. — See PRINcIPAL AND SuRETY, 1. 
Part Prerrormance. — See Fraups, STaTuTe OF, 3, 4. 
Persury, SUBORNATION OF. — See EVIDENCE. 


PLEADING. 

Suit for damages for a breach of contract to sell and deliver a number of cat- 
tle at a certain time and for a certain price, or at a certain rate per pound, if not 
taken away until a subsequent date. The breach alleged was non-delivery at the 
first date. Held that the narr. need not set out the alternative clause. — Hoke v. 
Wood, 26 Md. 453. 

See Assumpsit ; ConriscaTion Act; Fraups, STATUTE OF, 3. 


PLepGE. — See AssuMpsIT. 


PossEssIoN. 

Conveyance of a slave to J. R. W., ‘‘for the use of W. M. W.,” with a 
limitation over ‘‘in the event of W. M. W. dying without child or children.” 
C. W. was appointed guardian of W. M. W., and in a contest between him and 
J. R. W. for possession of the slave, held, that the trust was executed, the pos- 
session followed the use, and the guardian was entitled to possession. — Walker 
v. Watson, 32 Ga. 264. 

See Tax, 3; Venpor’s Lien. 


Precatory Trust. — See Trust, 2. 
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PRESCRIPTION. 


The right to land boats, and load and unload freight, on premises adjoining a 
navigable river, cannot be acquired by the public by prescription. — Talbott v. 
Grace, 30 Ind. 389. 


PRESUMPTION. 


Proceeding for dower. The husband was last heard from by letter dated 
March 21, 1852; the action was brought March 14, 1866. Defendant set up the 
statutory limitation of seven years. Held, that in the absence of proof to the 
contrary, the presumption was that the husband died on March 21, 1859, and 
the action having been brought within seven years from that date, would lie. — 
Whiting v. Nicholl, 46 Ill. 230. 

See EvipeNcE, 3; Recorp; Wirness, 1. 


Principat anD AGENT. — See Deep, 2; REPLEVIN. 


PRINCIPAL AND SURETY. 


1, A., B., and C. dissolved a copartnership existing between them, and an 
agreement was entered into at the time of dissolution between the remaining 
partner A., and the retiring partner C., by which A. assumed the firm debts, and 
covenanted to save C. harmless therefrom, C. assigning all his interest to A. 
An agreement substantially similar to this was entered into at the same time 
between A. and B. The joint debts having become due, C.. brought his bill 
against A. and B., alleging that he had been sued for them, that A. was sending 
his cash beyond the jurisdiction, setting forth the agreement, and praying for 
relief. Held, that complainant stood towards A. in the relation of surety to his 
principal, and was entitled to relief. — West v. Chasten, 12 Fla. 315. 

2. Action by surety against principal to recover the amount of a debt paid by 
the former. It appeared that the payment had been made by an unstamped note 
which had been accepted by the creditor. Held, that this was no defence to the 
action. — Hardin v. Branner, 25 Iowa, 364. 

See Brits anp Nores, 5; Statute or, 2. 


Ami. 

The General Statutes of Vermont provide (c. 33, § 5) that ‘‘ unless there be 
sufficient security given to the defendant by some person other than the plaintiff,” 
the writ, on motion, shall abate. Held, that the prochein ami of an infant plain- 
tiff may properly recognize under the statute. — Duffy v. Pinard, 41 Vt. 297. 

Promissory Nore.—See anp Notes. 
Property. — See Ice. 


Pusuic Pouicy. 


A contract entered into between two attorneys and their client, stipulated that 
for prosecuting a certain case against a railroad company, the attorneys were to 
receive a certain percentage of any money recovered; that the client should not 
settle the case without the attorney's consent ; and if he did thus settle they should 
have a certain percentage on the amount claimed in the petition. The attorneys 
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were to advance all costs and expenses in procuring testimony, and all other 
costs, and were not to demand the same until the cause should be settled or 
damages recovered. The attorneys were also to have all hotel and travelling ex- 
penses, out of the sum recovered or received. Held, that the contract was void 


as against public policy. — Boardman v. Thompson, 25 Iowa, 487. 
See Conrracr. 


Quorum. —See EvipEnce, 3. 
Rar~roap. —See Carrier, 2, 3; NEGLIGENCE, 1. 
Receiver. — See Carrier, 1; JuRISsDICTION, 2. 

Recoenizance. — See Recorp. 


REcoRD. 


According to the laws of Pennsylvania, a sheriff's recognizance, duly taken 
and acknowledged before, and entered in the office of the recorder of deeds, is 
a record. In scire facias, on a sheriff's recognizance: Held, that the recorder, 
before whom it purported to have been taken, could not impeach it by parol evi- 
dence that it had never been taken or acknowledged before him. — McMicken v. 
Commonwealth, 58 Penn. St. 213. 

Reoisrry Act.— See ConstiruTionaL Law, State, 1. 
— See Deep, 3. 
Rents anv Prorirs. — See Jurispiction, 1. 
Repair. —See Tenant Common, 1. 


REpPLEVIN. 


A. employed an agent to buy a horse of B., as’ if for the agent himself; he 
gave the agent $10 to pay on account, and he was to promise to pay the balance 
in a few days; by understanding between the agent and principal he was to pay 
by surrendering a claim of A. against B., but nothing was to be said of the claim 
at the time of purchase. The agent acted according to his instructions, received 
the horse, delivered it to A., and afterwards offered the claim in payment, which 
B. refused. B. then tendered the agent the $10, and demanded the horse; the 
agent refused to accept the tender or to deliver the horse. Held, that the trans- 
action was a fraud, that no title passed, and that B. might maintain replevin 
against A. — Harner v. Fisher, 58 Penn. St. 453. 


Rescission. — See DamaGes, 4; Town Vore. 


RESIDENCE. 


Section 2800 of the Iowa Revision provides that ‘* personal actions must be 
brought in a county wherein some of the defendants actually reside. But if none 
of them have any residence within the State, they may be sued in any county 
wherever either of them may be found.” In an action brought in the county of 
B., the defendant moved for a change of venue, on the ground that previous to 
the action he had resided in the county of H., but having made arrangements 
to change his residence to the county of D., he was at the time of service passing 
through the county of B. with his family on his way to his future residence. 
Held, that the word ‘‘ residence,” as used in the statute, was not the equivalent 
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of ‘‘ domicile,” and that the defendant had no residence within the State at the 
time of service. — Cohen v. Daniels, 25 Iowa, 88. 


Revocation. — See WILL. 
Riparian Proprietor. — See Inyunction, 1. 


SALE. 


1. On a purchase of articles of food for domestic consumption, which the 
vendor sells for that express purpose, the law implies a warranty of fitness for 
that purpose (CurisTiancy, J., dissenting). — Hoover v. Peters, 18 Mich. 51. 

2. A. contracted to sell B. a certain quantity of oil to be delivered at a ware- 
house in P, during the month of November, at buyer’s option, on ten days’ notice 
within the month. A. had the oil ready for delivery. Within the month B. em- 
ployed a broker to sell this oil, and the latter sold it to A. for a price less than 
that of the original contract, the oil remaining in the warehouse during the whole 
time. Held, that there was no rescission of the original contract, and that A. 
might maintain an action for the balance. — Warden v. Marshall, 99 Mass. 305. 

See AssEssMENT; Broker; DamaGes, 4, 6; Exrecuror anp ADMINIS- 
TRATOR, 2; Fraups, Starure or, 1, 6; License; Repievin; Tax, 3; 
Tenant IN Common, 2. 

Scatinc Law. —See ConstirurionaL Law, 3; Evipence, 5. 


ScireE Facras. — See Recorp. 


SHERIFF. 


When the sheriff, going to execute a writ of possession, finds in possession 
other persons than those against whom the writ runs, who claim that they are 
rightfully in possession, not in privity with the defendants, and the circumstances 
are such that a reasonable doubt exists whether the sheriff has a right to turn 
them out, he may demand indemnity, and unless it is given, refuse to execute the 
writ. — Long v. Neville, 36 Cal. 455. 

See 


Suips anp Surppinc. — See ApMirnaLty; GENERAL AVERAGE. 


SLave. 


1. Assumpsit for services of a negro woman hired by defendant from October, 
1863, to March, 1865. Defence that the woman was a freed woman by virtue of 
the Proclamation of Emancipation of Jan. 1, 1863. All the parties resided out- 
side of the lines of military occupation during the time of service. Held, that 
the action lay. — Slayback v. Cushman, 12 Fla. 472. 

2. A warranty of a slave, that he was to be ‘‘a slave for life,” given shortly 
after the passage of the Florida Ordinance of Secession, is not broken by the 
subsequent abolition of slavery. — Walker v. Gatlin, 12 Fla. 9 


SpeciaL Deposir. 


On Dec. 30, 1861, A. made a deposit in a bank of $3000 in coin of the United 
States, entered on A.’s bank-book, as follows: ‘* 1861, Dec. 30th, cash (coin) 
$3,000.00.” The bank received this as a special deposit. At the date of this 
deposit, the Maryland banks had suspended specie payments, and gold was at a 
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premium. On May 28, 1864, when gold was at about 85 premium, A. drew 
a check for $3000 ‘‘in coin,” payment of which, on presentation, was refused. 
A. hrought suit against the bank, declaring in assumpsit, and on a special count 
setting forth an undertaking to repay the special deposit in kind, on demand, 
Held, 1st. That evidence of a usage among banks to return such deposits in kind 
was admissible ; 2d. That whether the subsequent payment of checks and strik- 
ing of balances in A.’s bank-book from time to time extinguished the deposit, was 
a question for the jury; 3d. That A. was entitled, on maintaining his case, to 
judgment for the amount of the deposit, with interest (both in coin), from the 
date of demand. — Chesapeake Bank v. Swain, 29 Md. 483. 


Sramp. 
1. Suit on a note, not stamped at the time of execution. There was no evi- 
dence that the omission to stamp was intentional, and a stamp had been placed 
upon it by the payee before suit. Held, that the note was admissible in evidence, 


notwithstanding § 158 of the Act of Congress of June 30, 1864. — Latham v. 
Smith, 45 Ill. 29. 


2. In a collateral action, the sufficiency of the stamp, on the probate of a will, 
cannot be inquired into. — Satterlee v. Bliss, 36 Cal. 489. 
See anp Surety, 2. 


Stock. — See Nationat Bank, 2; Tax, 2; Trust, 1, 3. 
SrocKkHOLpER. — See CorPoRATION, 2. 


Srock SuBscrIPTION. 


The charter of the C. & C. Railroad Company provided that ‘‘ no subscription 
shall be received and allowed, unless there shall be paid to the commissioners, at 


the time of such subscription, the sum of five dollars on each share subscribed.” . 


Suit by the corporation against a subscriber for stock, who had not paid in the 
five dollars a share at the time of subscribing for instalments on his subscription. 
The subscriber had promised to pay the instalments as called for, had subse- 
quently offered to pay calls on the subscription, had voted in the organization, 
and otherwise acted as a member. Held, that the subscription was void.— Wood 
v. Coosa and Chattooga River R.R. Co., 32 Ga. 273. 


Surety. — See Principal AND SURETY. 


Tax. 


1, A charter exempting the “stock” of a railroad from taxation, exempts - 


also its ‘‘ gross income.” — The State v. Hood, 15 Rich. Law, 177. 

2. The tax of a certain percentage of the par of capital stock, imposed by the 
Massachusetts St. of 1865, c. 283, § 8, on a foreign corporation having an office 
or place of business within the Commonwealth for the direction of its affairs, or 
transfer of shares, is not in conflict with the Constitution of Massachusetts, or 
that of the United States. — Attorney General v. Bay State Mining Co., 99 Mass. 
148. 

8. A. sold B. a mare, and retained possession. The collector of a school 
district levied on the mare for a tax against A. In replevin by B., held, that 
retention of possession was a fraud in law only as against creditors and bona fide 
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rs; that the school district was not a creditor, and therefore could not 
take advantage of it.— Daniels v. Nelson, 41 Vt. 161. 
See ConsTITUTIONAL Law, 2; Nationa Bank, 1, 2; Trustee Process, 2. 
TeLeGraPH.— See DamaGes, 1. 
Tenancy at Witt. — See LanpLorp anp Tenant, 1. 


TENANT IN Common. 


1. A tenant in common made necessary repairs upon the common property 
without the consent of his co-tenant. Held, that he could not maintain an ac- 
tion at law to recover contribution. — Calvert v. Aldrich, 99 Mass. 74. 

2. Whether, where the interest of one tenant in common in a part only of 
the common lands is sold on execution, the sale can be declared void, qguere. — 
Campau v. Godfrey, 18 Mich. 27. 


Tenant iN Common OF CHATTELS. 

By an oral contract between A. and B. for the cultivation of B.’s land, each 
was to furnish one-half of the seed and manure, B. to do the team-work, and A. 
the hand-work and harvesting of the crop, which they were to divide equally. 
Each furnished his share of material and did his share of the work, until after 
the crops began to grow, when B. refused to do more work, and forbade A. to 
go again upon the land. A. nevertheless entered the land again at harvest-time, 
and cut the crop, when B. seized and consumed the whole of it against A.’s 
will, no division having been made, nor any demanded by either of them. Held, 
that they were tenants in common of the crop, and B. was liable in trover for the 
conversion of A.’s share. — Delaney v. Root, 99 Mass. 546. 

TenvEr. — See REPLEVIN. 
Time. — See Attorney-at-Law, 1; Law, 6; Damaces, 3; 
Pieaprne, 1; Fravups, Stature or, 5; Lowrrations, STATUTE OF, 
1, 2,4; Lunacy, Commitree or; Trustee Process, 1; WiLL. 
Titte. — See Deep, 1; Damaces, 6. 
Town. — See Hicuway. 


Town Vore. 


Plaintiff enlisted on defendant’s quota; after he had served some time, the 
defendant passed the following vote: “‘ Voted to pay the veteran soldiers three 
hundred dollars bounty,” &c., &c., &e. The plaintiff was a veteran soldier. 
Afterwards, and before the plaintiff was mustered out, the defendant passed a 
second vote as follows: ‘* Voted not to pay the bounty to veteran soldiers that 
was voted at the last annual March meeting.” Held, that by the first vote a con- 
tract founded on a valid consideration, to wit, plaintiff's giving to defendant the 
credit of his name on its quota, was entered into between the plaintiff and defend- 
ant, which the defendant had no power by a subsequent vote to rescind. — Coz v. 
Mt. Tabor, 41 Vt. 28; s. Haven v. Ludlow, ib. 418. 


TRESPASS. 


A. rode with B. from Barton to Newport, knowing that B. had hired the 
team to go only to Barton, but exercised no control over it. Held, that A. 
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was not liable as a trespasser to the bailor of the team. — Hubbard vy. Hunt, 41 
Vt. 376. 


See LanpLorD aND TENANT, 1. 
Trover.—See Lunacy, Commirree or; TENANT IN Common 
or CHATTELS. 


Trust. 


1, Executors cannot invest property held by them in trust — the investment 
being left to their ‘‘ discretion” —in stocks of private corporations. Semble, 
that they can only invest in Government and real estate securities (Hunt, C. J., 
Wooprurr, Mason, & Lort, JJ., dissenting). — King v. Talbot, 40 N. Y. 76. 

2. Bequest by J. “ that my son S. shall receive of my estate the sum of $200, 
to be paid him at the death of my wife, provided my wife shall outlive me; which 
said $200 it is my wish my son S. shall add to the advancement he may make his 
son R. when R. comes of age.” Held, that the bequest created a trust in favor 
of R., and that the legacy was to go to R. on his arriving at majority, whether 
his father made any advancements to him or not. — Reed’s Adm. v. Reed, 30 Ind. 
313. 

3. A trustee held property in trust to pay the income to A. for life, remainder 
to B. The fund included shares in corporations. On bill by the trustee asking 
for instructions, held, that shares of additional stock distributed to him, some of 
which represented accumulated income, were capital and not income of the trust 
fund. — Minot v. Paine. 99 Mass. 101. 

4. A testatrix in her will gave “ the improvement of the balance of my property 
in trust to” a trustee named, ‘‘the income to be paid equally.to my brother and 
my sister during their natural lives, and at their death the principal I give to my 
nephews and nieces then surviving.” The brother died after the death of the 
testatrix, and left the sister surviving. Held, that the whole income was payable 
thereafter to the sister until her death. — Loring v. Coolidge, 99 Mass. 191. 

See Damaces, 2; Lecat TENDER, 2. 


TrusTEE Process. 


1, Attorneys-at-law summoned as trustees answered that when they received 
service of the writ they had in their hands a check drawn payable to their order 
on a bank, but never indorsed nor presented for payment, which they had re- 
ceived by direction of the principal defendant in satisfaction of an execution 
obtained by such defendant in another action, said defendant assuming all risk of 
its collection; that at the time of receiving this check, they as attorneys of the 
plaintiff in said action, indorsed on the execution a receipt for the amount thereof, 
in full payment and satisfaction of the same, and that after said service they pre- 
sented and received payment on the check, and were holding the proceeds. Held, 
that they were not chargeable as trustees. — Hancock v. Collyer, 99 Mass. 187. 

2. A town, trusteed by plaintiff as indebted to defendant for professional ser- 
vices, claimed to apply upon said debt a town tax due from defendant. Held, 
that this could not be done, as the tax was not a contract within the meaning of 
the Gen. Sts. c. 36, § 52. — Johnson v. Howard, 41 Vt. 122. 

3. Trustee process. The trustee answered that at the time of service an action 
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was pending against him in favor of the defendant in the trustee process, in the 
State of Maine. Held, that the answer set up a good defence. — American Bank 
y. Rollins, 99 Mass. 313. 

See JURISDICTION, 2. 


anp Veracity. — See EvipEnce, 2. 
Usace. — See Custom. 
Variance. — See PLEADING. 


VENDOR AND PurcHaseR OF Estate. 


A. agreed in writing to pay B. a gross sum for a ‘ wharf lot on C. street,” 
described as bounded on one side by D.’s ship-yard, on the other by the ship-yard 
of E., and as ‘‘ measuring about two hundred and twenty feet on C. street, more 
or less.” In fact it measured only one hundred and seventy feet on C, street, and 
was proportionally less valuable. At and long before the time of signing the 
agreement deeds of the three estates, showing the actual width and boundaries 
of the lots, were recorded in the registry of deeds, but neither B.’s agent, with 
whom the contract was made, nor A., had actual knowledge of these deeds or their 
contents. In an action of contract by B. against A. for a balance of the price, 
held, that A. was not entitled to any abatement.— Noble v. Googins, 99 Mass. 
231. 

See DamaGes, 2; Venpor’s LIEN. 


Venpor’s Lien. 

P. acquired a vendor's lien on real estate by a sale to M., and M. subsequently 
conveyed the lands for value, P. remaining during the whole time in open posses- 
sion. At and from the time of the first purchase, M. had been insolvent. In an 
action on a promissory note given by M. for the price, and to enforce the lien 
against M.’s vendees, held, that the continued possession by P. was sufficient to 


put purchasers on inquiry, and thatthe lien might be enforced. — Pell v. McElroy, 
36 Cal. 268. 


Votuntary ConvEYANCE. 

Whether a voluntary conveyance to a child will be void as to a creditor of the 
father in the absence of a fraudulent intent, will depend upon its reasonableness 
and the condition of the grantor as respects his ability to pay his debts out of 
the property retained by him. — Stewart v. Rogers, 25 Iowa, 395. 


A lease contained an agreement reserving to the lessor a lien for rent on all 
the property of the lessee. Held, that the statutory right of distress was not 
waived by this agreement. — O'Hara v. Jones, 46 Ill. 288. 

See Action. 


War. —See Atien Enemy. 
WaREHOUSEMAN. — See Carrikr, 2, 3. 


WarRAnTY. 


Action on covenant to warrant and defend against all persons claiming by, 
through, or under D. or defendant. Breach, that D. had given A. a contract to 
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convey under which A. had entered, &c.; that plaintiff had vouched defendant 
in, to prosecute A., which defendant did not do; that plaintiff successfully pros- 
ecuted the suit in his stead, ejecting A., and recovering a bill of costs which 
could not be collected. The damage claimed was the amount of this bill. Held, . 
that the covenant only embraced valid claims, and that the action could not be 
maintained. — Gleason vy. Smith, 41 Vt. 293. 
See DamaGes, 6; Stave, 1; Saxe, 2. 
Watercourse. — See Inguncrtion, 1. 


WILL. 


1. Parol evidence is admissible as to facts and declarations of a testator at any 
time between the making of the will and his death, to show that the will was re- 
voked. — Patterson v. Hickey, 32 Ga. 156. 

2. On the issue whether the execution of a will was procured by undue influ- 
ence, the burden of proof is upon the party alleging the undue influence. — Bald- 
win v. Parker, 99 Mass. 79. 

See Execurory DeviseE; JurispicTion, 1; Lunacy, CoMMITTEE OF ; TRusT, 
2, 4. 


WITNEss. 

1. If the defendant in a criminal case does not avail himself of the statutory 
right to testify in his own behalf, no inference of guilt can properly be drawn on 
that account, and the prosecuting officer should not be permitted to comment on 
his failure to testify. — People v. Tyler, 36 Cal. 522. 

2. On trial of F. for larceny, an accomplice testified as witness for the pros- 
ecution, and fully answered the questions in chief, criminating himself by his an- 
swers. The witness had been informed against jointly with F., but the latter 
was tried separately. On cross-examination, he admitted making an affidavit for 
continuance, in which he swore that he had been advised, and believed that he had 
a defence on the merits. Counsel for defence then asked what that defence was, 
and the witness refused to answer. Held, not privileged. — Foster v. People, 
18 Mich. 266. 

See ConstituTionaL Law, 5. 


Worps. 

* Accept and receive.” — See Fraups, STaTuTe oF, 1. 
Agreement,” ‘* Contract,” Promise.” —See Fraups, STATUTE OF, 5. 
A slave for life.” — See Stave, 2. 

** Contract,” ** Tax.” —See Trustee’ Process, 2. 
** Creditor.” — See Tax, 3. 

** Demise and lease.” —See COVENANT. 

** Discretion.” —See Trust, 1. 

** Domicile.” — See RestpENCE. 

** Dwelling-house.” — See INSURANCE. 

** Equally.” —See Trust, 4. 
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‘* For the use of.” —See Possession. 
** Insufficiency or want of repairs.” —See Hicuway. 
More or less.” —See VENDOR AND PurcHasER OF Rea Estate. 

Plaintiff.” —See Procuein Ami. 

** Sell fifty (50) gold.” —See Damaags, 1. 

* Sixty dollars payable in gold.” —See Lecat TENDER, 3. 
** Stock,” ‘* Gross Income.” — See Tax, 1. 
** Thoroughly tenantable.” —See LANDLORD AND TENANT, 2. 
** To be liable in the second instance.” — See Limitations, STATUTE OF, 4. 

“* Work and labor.” — See Stave, 1. 


DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY. 


Tuts Digest is a continuation of that published in the Third Volume of the 
American Law Review, p. 489, and contains all the cases under the Bank- 
rupt Act published during the year 1869, embracing somewhat over three 
hundred points. 

As before, the Bankrupt Register is the main source from which the 
cases have been drawn, but we have collated with it the published volumes 
of reports and the different legal periodicals, and have given the place in 
each where any case occurs. We have also been able to add a few cases 
not in the Bankrupt Register. We have added to each case the names of 
the decisions cited in the opinion of the court, correcting the very numerous 
errors in the citations. 

The periodicals employed, and the abbreviations used to distinguish 
them, are as follows: — 


Weeklies. 
Bankrupt Register (New York). . . . « BR. 
Legal Intelligencer (Philadelphia). . . - Leg. Int. 
Pittsburgh Legal Journal. . . . . 
Law Transcript (Baltimore). . - » «+ Balt. Trans. 
Chicago Legal News . . . . . ceo s 


Monthlies. 
American Law Register (Philadelphia) . . . . . . . . Am. Law Reg. 
American Law Times (Washington) . . . .. . . . . Am. LawT. 
American Law Times Bankruptcy Reports . . .. . . . L.T.B. 
Bimonthly. 
Western Jurist . . « West. Jur. 
Quarterly. 
American Law Review. . . . . . Am. Law Rev. 


We have also consulted the other law periodicals, but have found no 
bankruptcy cases in them. : 

The cases will be found classified with reference to the different sections 
of the laws under the title “ Bankrupt Acts.” 

The General Orders issued by the Supreme Court are indicated by 
G. O. 

When not otherwise specified, “ Court” means “ District Court.” 

Account. — See Books or Account. 
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DIGEST OF CASES IN BANKRUPTCY. 


Act oF BaNnKRUPTCY. 


1. An assignment, by an insolvent debtor, of all his property for the benefit 
of creditors, is an act of bankruptcy; and semble, so is such an assignment by a 
solvent debtor. [Citing Kellogg v. Slawson, 15 Barb. 56; Perry v. Langley, 
7 Am. Law Reg. (N. 8.) 431.] — In re Randall (Oregon D.), 3 B. R. 4; 8. ¢. 
1 Ch. L. N. 209; 4 Pitts. L. J. (w. 8.) 314; 2 L. T. B. 69. 

2. An assignment for the benefit of creditors, under a State insolvent law, is 
not in itself an act of bankruptcy; but, if the debtor retains property not ex- 
empted by the State laws, it is. — Farrin vy. Crawfurd (Ohio 8. D. C. C.), 2 
B. R. 181. 

3. A debtor made a general assignment, under the State Insolvent Law, for 
the benefit of all his creditors, and in order to prevent one of his creditors 
obtaining a lien by a judgment. Held, that such assigninent was not necessa- 
rily made with intent to delay or defraud creditors, or with intent to defraud 
the Bankrupt Act; and unless it was made with one of these intents, it was not 
an act of bankruptcy. [Reversing Jn re Langley, Ex parte Perry, 1 B. R. 
155.] — Langley v. Perry (Ohio S. D. C. C.), 2 B. R. 180; s.c. 8 Am. Law 
Reg. (N. 8.) 427; 4 Pitts. L. J. (W. 8.) 117 (Aug. 9, 1869) ; 2 Balt. ‘Trans. 521, 
875. 

4. Semble, that an assignment for the benefit of creditors generally is not an 
act of bankruptcy. — Jn re Kintzing (Mo. E. D.), 3 B. R. 52. 

5. If a party who is insolvent, but who honestly believes that he shall be able 
to go on in business, pays a debt without a design to give a preference, such pay- 
ment is not an act of bankruptcy, though in fact a preference is given. [Citing 
Jones v. Howland, 8 Met. 377.] — Morgan v. Mastick (Ohio N. D.), 2 B. R. 
163. 

6. A debtor, knowing himself insolvent, actively endeavored to obtain, and 
did obtain, from a creditor an order to deliver goods to such creditor exceeding in 
amount his debt. Held, that this was a preference and an act of bankruptcy. — 
Farrin y. Crawford (Ohio S. D. C. C.), 2 B. R. 181. 

7. The return to a creditor of goods bought from him for a third party, be- 
cause such party refuses to receive them, is not an act of bankruptcy. — Doan v. 
Compton (Mo. E. D.), 2 B. R. 182; 8. c. 2 Am. L. T. 106. 

8. One who has been arrested on mesne process in an action founded on 
contract, but released on bail, cannot be adjudged a bankrupt, inasmuch as 
he has not been actually imprisoned for more than seven days. [Citing Pow- 
ers v. Barney, 5 Blatch. C. C. 202.]— In re J. Davis (N. Y. S. D.), 3 B. R. 
89. 
9. See article on voluntary assignment as an act of bankruptcy. —3 B. 
R. 78. 

See CommerciaL Parer; Crepitor’s Petition, 5; Discnarce, IV. 6, 7; 
FRAUDULENT PREFERENCE, 2, 8; InsuNcTION, 5; MortGaGe, 6; State 
vENT Laws, 3; SUFFERING PROPERTY TO BE TAKEN. 

Apmrratty. — See Inguncrion, 1. 


ADJOURNMENT. — See AssiGNer, I. 6; Examination, 3; First Mrerine; 
Reaister, 1; Trrat py Jury, 2. 
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ADJUDICATION. 


Adjudication of bankruptcy on voluntary petition set aside, because a credi- 
tor’s petition had been filed before the voluntary petition. The schedule and 
inventory were ordered to be held as if filed under the involuntary proceedings, — 
Inre R, R. Stewart (Tex. W. D.), 3 B. R. 28. 

See Circurr Court, 1, 2; Creprror’s Petition, 7; Insuncrion, 3; Part- 
NERSHIP, 1-6. 


AFTER-ACQUIRED PROPERTY. — See EXAMINATION, 8. 


AMENDMENT. 


1. The inventory may be amended even after the hearing on specifications of 
opposition to discharge, which have been held unsupported. — Jn re A. B. Pres- 
ton (N. Y. S. D.), 3 B. R. 27. 

2. A decision of the register allowing the bankrupt to amend his schedule, 
though opposed by a creditor, does not raise any issue of fact or law which can 
be certified to the court under § 4. Semble, that a creditor, who does not consent 
to the amendment is not estopped to rely on the original omission as ground for 
refusing the discharge. — Jn re H. H. Watts (N. Y. S. D.), 2 B. R. 145; 8.0, 
2L. T. B. 74. 

See CrepiTor’s Petition, 9; Marriep Woman, 2; Proor, II. 6. 


APPEAL. 


It does not lie in the mouth of an appellant who has appealed more than ten 
days after the order from which he has appealed, to say that such order was 


not a proper subject of appeal.—ZIn re M. Kyler (N. Y. S. D.C. C.), 3B. 
11. 


See Circuit Court, 4. 


ARREST. 


1. A bankrupt was arrested on a claim for not accounting for the proceeds of 
goods sent to him as agent for sale. Held, that this was a debt created by his 
defalcation while acting in a fiduciary capacity, and that he was not entitled to be 
released from arrest. [Citing Chapman v. Forsyth, 2 How. 202.]— In re J. H. 
Kimball (N. Y. 8. D. C. C.), 2 B. R. 114. 

2. A. recovered judgment against B. in a State court on a debt which was 
stated in the record, though not in the declaration, to have been created by | 
fraud. B. was adjudged a bankrupt, and A. proved his judgment debt. Held, 
notwithstanding, that the bankrupt was not entitled to be discharged from arrest 
and bail, nor was the judgment discharged. — In re W. E. Robinson (N. Y. 8. 
D. C. C.), 2 B. R. 108; s.c. 2 L. T. B. 18. 

3. When a State court in a civil action against the bankrupt, has issued an 
order of arrest founded on an affidavit that the debt, which was the cause of action, 
was created by fraud, this order cannot be gone behind on an application by the 
bankrupt for release from arrest, and such release will be refused, though the 

_ereditor has proved his debt, but proceedings in the State court will be stayed 
to await the determination of the court whether the debt is one that will be dis- 
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charged or not. [Citing In re Rosenberg, 2 B. R. 81; In re Robinson, 2 B. R. 
108; In re Kimball, 2 B. R. 74; 8. c. ib, 114.] —JIn re S. Migel (N. Y. 8. D.), 
2B. R. 153. 

4. Where the affidavit on which a State court has founded an order of arrest 
in a civil action against the bankrupt, sets forth a claim against the bankrupt 
from which he would not be released by his discharge in bankruptcy, the Dis- 
trict Court will not hear evidence to contradict the affidavit, and will not discharge 
the bankrupt from arrest. [Citing Jn re Kimball, 2 B. R. 74; s. c. ib. 114] — 
Inre A, Valk (N. Y. S. D.), 3 B. R. 73. 

See Act or Bankruptcy, 8; DiscuarGe, V. 2. 


ASSETS. 


Under the terms of a will, held, that a bankrupt had a fee-simple in certain 
land. — In re B. H. Myrick (Ga. 8. D.), 3B. R. 38. 
See Assianze, II. 1,6; II. 5, 10; Conceatment or Assets; INVENTORY. 


ASSIGNEE. 
I. Choice, Appointment, and Removal. 


1. It is not a sufficient objection to the choice of an assignee that he has been 
attorney to the petitioning -creditors. — In re J. Barrett (W. Va. D.), 2. B. R. 
165; s.c. 1 Ch. L. N. 202; 2 Am. L. T. 182. 

2. The court disapproved the election as assignee of a person who made a 
business of soliciting the position from the creditors in bankruptcy cases. — Anon. 
(N. Y.8. D.), 2 B. R. 100. 

8. The court appointed as assignees two persons who had been elected by the 
creditors, though one of them lived out of the district, it appearing that he had 
a fixed and permanent place of business within the district. — Jn re L. B. Loder 
(N. Y.S. D.), 2 B. R. 161. 

4. To elect an assignee he must receive the votes of a majority of the creditors 
who have proved their debts, not merely of a majority of those voting. — Jn re 
Scheiffer (Mo. E. D.), 2 B. R. 179; s.c. 1 Ch. L. N. 261. 

5. The register has no power to refuse the vote of a creditor for choice of 
assignee, on the ground that such vote has been influenced by the bankrupt. He 
can report against, or approve, the choice — Jn re G. W. Noble (N. Y. S. D.), 
3B. R. 25. 

6. When the meeting at which an assignee has been elected has adjourned, 
the register cannot allow a vote to be withdrawn on the ground that it was 
cast by mistake, but application must be made to the court. —Jn re Scheiffer 
(Mo. E. D.), 2 B. R. 179; 8. c. 1 Ch. L. N. 261. 

7. If there is an opposing interest, the register cannot appoint an assignee. — 
Inre G. W. Pearson (N.Y.N.D.), 2 B. R. 151. 

8. On application of a creditor, the judge may require an assignee who has 
been elected by the creditors to give security. — In re R. Fernberg (N. Y.S.D.), 
2B. R. 114. 

9. The assignee must give a special bond for each case in which he acts, 
and not a general bond for all cases in which he may be appointed. — Jn re J. 
McFaden (Tex. W. D.), 3 B. R. 27. 
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10. No assignee should act until his election or appointment is approved by 
the judge. — In re Scheiffer (Mo. E. D.), 2 B. R. 179; s.c. 1 Ch. L. N. 261, 
See Arrorney, 1; Discuarae, IV. 11. 


Il. Powers, Rights, and Duties. 

1. The court has power to authorize the assignee to complete for sale unfinished 
chattels, part of the assets, if clearly for the benefit of the estate. — Foster y, 
Ames (Mass. D.C. C.), 2 B. R. 147. 

2. The court has no power, though requested by all the creditors but two, 
to give general authority to the assignee to compromise all doubtful debts due 
to the bankrupt, with the approbation of a committee of three creditors. — In 
re H. E. Dibblee (N. Y.S. D.), 3 B. R. 17. 

3. If a secured creditor proves for his whole debt, and thereby surrenders 
his security, the assignee is subrogated to his rights in preference to those 
having subsequent liens. — Wallace v. Conrad (Penn. State D. C.), 3 B. R. 10; 
8. C. 26 Leg. Int. 252. , 

4. If mortgaged property of the bankrupt will not sell for the amount of the 
mortgage, the assignee is not bound to sell it. — Jn re H. G. Lambert (N. ¥.S.D.), 
2 B. R. 138. 

5. It is the right and duty of the assignee to contest a mortgage which is a 
fraudulent preference, though such mortgage is valid as against the bankrupt. — 
In re J. Metzger (N.Y. N.D.), 2 B. R. 114. 

6. The bankrupt having agreed to build an engine for A., wrote to him that 
it had been finished and sent, and A. then paid the price. There was then no 
such engine, but two engines, either of which would have answered the contract, 
were afterwards finished, and one of them delivered to another party. On petition 
by A., held, that the bankrupt and his assignees were estopped to deny that the 
remaining engine belonged to A. [Citing Carruthers v. Payne, 5 Bing. 270; 
Wilkins v. Bromhead, 6 Man. & G. 963; Elliott v. Pybus, 10 Bing. 512; Rohde 
v. Thwaites, 6B. & C. 388; Woods v. Russell, 5B. & Ald. 942.] — Ex parte Rock- 
ford, &c., R. R. Co.; In re McKay (Mass. D.), 3 B. R. 12; s.c. 1 Ch. L. N. 
337; 2 Am. L. T. 105. 

7. The assignee is entitled to be heard against the allowance out of the estate 
of expenses alleged to have been incurred by the petitioning creditor. (Citing 
In re Schwab, 2 B. R. 155; In re Williams, 2 B. R. 28; In re Waite, 2B. R. 146.) 
— In re M. Mitteldorfer (Va. D.C.C), 3 B. R. 1. 

8. An order requiring an assignee to pay a dividend on a certain claim with- 
out giving him an opportunity of contesting the claim was reversed. — Jn re- 
Mitteldorfer (Va. D.C.C.), 3 B. R. 9. 

See Assicneg, I. 8-10; AssiGNMENT; CONCEALMENT OF AssETs, 3; Dis- 
CHARGE, IV. 7, 12; Divipenp, 1, 2; Parrnersuir, 11; Rent, 1; Sare or 
INCUMPERED Property; Stay OF PROCEEDINGS, 2. 


ILL. Suits and Proceedings by and against Assignees. 
1. The assignee is not entitled to recover property pledged by the bankrupt 
to secure a debt which remains unpaid.— In re Buse (Mo. E. D.), 3 B. R. 52. 
2. A debtor confessed judgment with intent to give a preference (the creditor 
knowing thereof), and the creditor on this judgment attached a debt of $2900 
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due from a third person to the debtor, and under this attachment received about 
$2400, the remainder being absorbed by costs. In a suit against the creditor by 
the assignee, held, that the assignee was entitled to recover the amount attached, 
and not merely the amount received. — Street vy. Dawson (Md. D. C. C.), 2 Balt. 
Trans. 369. 

3. An assignee may maintain a bill in equity to recover the proceeds of prop- 
erty sold by the sheriff on an execution issued on a judgment which had been 
confessed in fraud of the Bankrupt Act. — Wilson vy. Brinkman (Mo. E. D.), 
2 B.R. 149. 

4. Ona bill by an assignee against trustees under a voluntary assignment by 
the bankrupt for the benefit of creditors, to have the assignment set aside, the 
trustees were enjoined from acting, and a receiver was appointed. — Sedgwick v. 
Place (N.Y. S.D.), 3 B. R. 35. 

5. Property in the possession of the bankrupt at the time of filing his petition, 
and which is included in the inventory, is in the custody of the court from the 
time of filing the petition, and is not subject to be taken from the register after 
such filing on a writ of replevin from a State court, brought on behalf of a per- 
son alleging himself to be the owner of the property ; and, on petition of the as- 
signee, the plaintiff in replevin will be ordered to return the goods, or pay over 
their value if sold. [Citing Peck v. Jenness, 7 How. 612; Williams v. Benedict, 
8 How. 107; Wiswall v. Sampson, 14 How. 52; Peale v. Phipps, 14 How. 368; 
Taylor v. Carryl, 20 How. 583; Freeman v. Howe, 24 How. 450; Buck v. Colbath, 
3 Wall. 334; In re Barrow, 1 B. R. 125; In re Noakes, 1 B. R. 164.] —In re H. 
Vogel (N. Y.S. D.), 2 B. R. 138. Affirmed on Appeal (N. Y. S. D.C.C.), 3 B. 
R. 49; s.c. 2 Am. L. T. 154. 

6. The marshal, on a warrant under § 40, seized certain property, and deliv- 
ered it to the assignee. W. sued the marshal in the State court, alleging that the 
property belonged to him. The assignee petitioned that W. might be enjoined 
from proceeding with his suit, but the injunction was refused. [Citing Buck v. 
Colbath, 3 Wall. 334.] — In re I. Marks (Minn. D.), 2 B. R. 175; s.c. 1 Ch. L.N. 
245 3 4 Pitts, L. J. (x. 8.) 12 (May 10, 1869). 

7. Proceedings by an assignee to enjoin mortgagees from prosecuting a fore- 
closure suit in a State court should be by bill in equity, and not by summary 
petition; but a petition was ordered to be amended and filed as a bill. — Jn re 
N. Y. Kerosene Co. (N.Y. E. D. C.C.), 3 B. R. 31; 5. c. 2 Balt. Trans. 883. 

8. Objection that the assignee should have proceeded to set aside a transfer 
by the bankrupt by bill in equity, and not by petition, is waived, unless pleaded 
to the petition, or raised within the time allowed for pleading. — Jn re J. Ulrich 
(N. Y.S. D.), 3 B. R. 34. 

9. On petition by the assignee, the court has jurisdiction to restrain a mort- 
gagee from proceeding in a State court to foreclose ; and semble, that the mortgage 
can be declared void on petition by the assignee, and that it is not necessary to 
file a bill in equity. [Citing Chemung Bank vy. Judson, 9 N. Y. 254.] —In re 
Kerosene Oil Co. (N.Y. E. D.), 2 B. R. 164; s.c. 2 L. T. B. 79. 

10. The assignee may proceed in a summary manner by petition to recover 
the proceeds of the bankrupt’s property from one who has unlawfully sold it. — 
In re I, Marks (Minn. D.), 2 B. R. 175; 8.c. 1 Ch. L. N. 245; 4 Pitts. L. J. 
(x.8.) 12 (May 10, 1869). 


YUM 


520 DIGEST OF CASES IN BANKRUPTCY. 


11. The court will not by summary process, on motion of the assignee, take 
property from a vendee of the bankrupt who paid a consideration not grossly 
inadequate for it, who swears that he knew of no fraud on the part of the bank- 
rupt, and who is able to respond to an adverse final judgment on the question of 
title. — In re J. D. Hunt (R.1. D.), 2B. R. 166; 8.c. 1 Ch. L. N. 169. 

12. A petition by an assignee recited a conveyance of land by the bankrupt 
to trustees by a recorded deed, but alleged that the bankrupt had always re- 
mained in possession, and prayed that the deed might be given up to be cancelled, 
The petition was dismissed on the ground that it did not show that the land was 
conveyed in fraud of creditors. — Jn re J. E. Broome (N. Y. S. D.), 3 B. R. 
90. 

13. A motion on affidavits by the attorney of a judgment creditor asking that 
the assignee pay the amount of the judgment out of the assets, denied. The 
proper mode of proceeding is by petition, sworn to by the creditor himself. 
[Citing In re Kerosene Oil Co., 2 B. R. 164.] —Jn re J. O. Smith (N. Y.S. 
D.), 2 B. R. 98. 

14. A question between the attorney of the bankrupt and the assignee as to 
the amount to be allowed the former for disbursements, should be brought before 
the court by petition. — In re M. Rosenberg (N. Y. S. D.), 3 B. R. 18. 

See Assicnesg, II. 5-8; Crcurr Court, 3; Conression OF JUDGMENT, 8; 
Divmwenp, 3; Exemprep Property, 1; FraupuLent PREFERENCE, 3, 6, 8, 
18, 14, 16; Insuncrion, 1, 2; MortaaGe, 2, 3, 5; Parrnersuip, 4, 6; 
CURED CreEpITOR, 1, 3; Stay OF PROCEEDINGS, 2. 


IV. Compensation, 


1. Property of the bankrupt, subject to a lien, was sold for less than the 
amount of the lien. Held, that the assignee was entitled to a commission of five 
per cent on the amount of the proceeds of the sale. — Jn re J. W. Davenport 
(Tex. W. D.), 3 B. R. 18; s.c. 2 Am. L. T. 136; In re R. Tulley (Tex. W. 
D.), 3B. R. 19; s. c. 2 Am. L. T. 137. 

[In the former of these cases it is said that general expenses of the assignee 
in administering the estate, cannot be deducted from the proceeds of property 
subject to a lien so as to injure a secured creditor, yet they seem to have been 
allowed in both cases.] 

2. Assignee allowed for expenses of publishing notice of appointment, adver- 
tising sales, stationery, postage, and for recording of deed of assignment. — In 
re P, A. Pegues (Tex. W. D.), 3 B. R. 19; s.c. 2 Am. L. T. 186; Inre R. 
Tulley (Tex. W. D.) 3 B. R. 19; 8.c. 2 Am. L. T. 137. 

3. Assignee for drafting certificate of exempted property, acceptance, and 
notice of appointment, petition for sale of property, and application for order of 
compromise, allowed $10 and no more. — Jn re J. W. Davenport (Tex. W. D.), 
3B. R. 18; s.c. 2 Am. L. T. 136. 

4. Assignee for drafting certificate of exempted property, acceptance and 
notice of appointment and petition for sale of property, allowed $5 and no 
more. — In re P. A. Pegues (Tex. W. D.), 3B. R. 19; s.c. 2 Am. L. T. 136; 
In re R. Tulley (Tex. W. D.), 3 B. R. 19; s.c. 2 Am. L. T. 187. 

5. An assignee charged $7 for one day’s service selling real estate, and $7 for 
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making out his report. The court reduced the charge to $7 for both items. — Jn 
re R. Tulley (Tex. W. D.), 3 B. R. 19; s.c. 2 Am. L. T. 137. 

6. A charge by an assignee of $7 for a day’s service in ascertaining the value 
of property and fixing a compromise, was allowed, in case the time was actually 
employed; but a charge of $8 for one day’s service, in preparing advertisements 
and handbills, was reduced to $3.— In re J. W. Davenport (Tex. W. D.), 3 B. 
R. 18; 8.c. 2 Am. L. T. 136. 

7. An assignee charged $7 for one day’s service making application for order 
for sale, and $7 for one day’s service making out his report. The court reduced 
the charge to $7 for both items. A charge of $14 for two days’ services exam- 
ining papers was allowed, if the service was necessary and actually performed, 
and no other cases were charged to the same time. Semble, that a charge of 
$42 for six days’ service collecting notes and accounts is extravagant. — In re 
P. A. Peques (Tex. W. D.), 3 B. R. 19; s.c. 2 Am. L. T. 136. 

8. A charge of $5 by an assignee for making a deed of property sold by him, 
disallowed. — In re J. W. Davenport (Tex. W. D.), 3 B. R. 18; 8. c. 2 Am. L. 
T. 186; Inre R. Tulley (Tex. W. D.), 3 B. R. 19; 8.c. 2 Am. L. T. 187. 

9. A charge of $2 by an assignee for the services of an auctioneer, disal- 
lowed. An assignee has no right to employ an auctioneer unless by leave of 
court. — In re P. A. Pegues (Tex. W. D.), 3 B. R. 19; 8.c. 2 Am. L. T. 136. 

See Frzs, V. 4, 5. 


ASSIGNMENT. 


1. A copy of the deed of assignment from the register to the assignee, certi- 


fied to by the clerk, and under his seal, is entitled to record without further 
proof in any registry, on payment of the ordinary fees prescribed by the State 
laws. —In re C. E. Neale (N.C. D.), 3 B. R. 48. 

2. .The deed of assignment should be recorded by the clerk, who is entitled to 
a fee for the same, and the original delivered to the assignee. — In re A. Alex- 
ander (Tex. W. D.), 3 B. R. 20; s. c. 2 Am. L. T. 137. 

See Acr or Bankruptcy, 1-4, 9; III. 4; Discuaree, IV. 6, 7; 
Drviwenp, 3; Insunction, 3; PartNersuip, 4; Proor, Il. 1; State Insor- 
VENT Laws, 3. 


ATTACHMENT. — See AssiGNEE, III. 2; Bankrupt Act, WHEN IT TAKES 
EFFECT, 2; StaTE InsOLVENT Laws, 4. 


ATTORNEY. 


1, A power of attorney to vote for assignee, executed and acknowledged by 
one member of a firm on behalf and in the name of a firm, is valid, and binds 
the firm, though it does not appear that the other members assented to or ratified 
the execution. [Citing Ex parte Mitchell, 14 Ves. 597; Ex parte Hodgkinson, 19 
Ves. 292; In re Purvis, 6 I. R. R. 173; Coles v. Coles, 15 Johns. 159; Cady v. 
Shepherd, 11 Pick. 400.]— In re J. Barrett (W. Va. D.), 2 B. R. 165; s.c. 
1Ch. L. N. 202; 2 Am. L. T. 182. 

2. If a creditor has given a power of attorney, without power of substitution, 
to B., to represent him: a specification of opposition to discharge, signed in the 
name of B., attorney, by another attorney, who was not authorized to sign B.’s 
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name, will be treated as a nullity. [This report of this point is not clear.] — 
In re C. N. Palmer (Kans. D.), 3 B. R. 77. 

3. In a creditor's petition, a debtor not served with notice, may appear by 
attorney. — In re W. Weyhausen (N. Y. S. D.), 1 Bened. 397. 

See Assianer, I. 1; II. 13, 14; Examination, 5, 12, 13; Fees, V. 1, 2, 
4-6; FRavDULENT PrererENce, 11; Priority, 2,3; Proor, I. 4; Sramp, 1; 
Witness, 1. . 


BANKRUPT ACT. 
(Act of March 2, 1867.) 
§ 1.—See II. 1; Jurispicrion; State InsoLvENT Laws. 
§ 2.—See Assieneg, IIT. 5, 7; Crrcurr Court; Morraaae, 8. 
§ 4.—See AMENDMENT, 2; Assicner, III. 5; Fees, I. 2; Proor, Il. 5; 
REGISTER. 
§ 5. —See 
§ 6. —See AMENDMENT, 2; Proor, II. 5. 
§ 8. —See AppeaL; Circuit Court, 4, 5. 
§ 11.—See Assets; Assienex, III. 5; Crrcurr Court, 1, 2; Fees, I. 
1; Petition; REsIDENCE. 
§ 12. —See Discuarece, IV, 2; First Meeting. 
§ 13. —See I; Arrorney, 1. 


§ 14. —See Assiener, IL. 1-6; II. 1, 3, 5, 10, 12; Asstanment; Bankrupt 
ACT, WHEN IT TAKES EFFECT, 2; CONCEALMENT OF AssETs, 2, 3, 5; 
DiscnarGe, IV. 11; Exemprep Property; Fees, I. 2; Fraupvxent 
PREFERENCE, 15, 16; Mortaace, 2-4; Partnersuip, 11; Priority, 5; 
Register, 3. 


§ 15. —See Assienex, II. 5; III. 5. 
§ 16. —See Assiener, II. 5; FRavuDULENT PREFERENCE, 16. 
§ 17. — See Assianeg, II. 2; IV; Fess, V. 4, 5. 
§ 19—See Proor, I. 1-3, 8, 9; SzecurEp Creprror, 1-4. 

§ 20.—See Assiener, II. 3, 4; III. 1; IV. 1; Conresston or JupGMENT, 1, 
2; Execution; JupGmMent; Lien; Morraace, 1, 2; Priorrry, 1, 4, 5; 
Rent, 2; Sate or IncuMBERED Property; SECURED CrepiTor; Stray or 
PROCEEDINGS, 2. 

§ 21.—See Arrest, 2, 3; Assicnex, II. 3; III. 9; Iysuncrion, 1, 4; Sx- 

curED CreprTor, 3; Stay OF PROCEEDINGS. 

§ 22. —See II. 8; Proor, I. 1; II.; Securep Creprror, 1, 2, 4. 
§ 23. —See Assicnez, II. 8; Atrrorney, 1, 2; FraupULENT PREFERENCE, 12, 
15; Proor, I. 4-7; Stamp. 

§ 24. —See Proor, II. 2. 

§ 25.—See Assiener, II. 1; III. 5, 11, 13; Priority, 5; Sate or Incum- 
BERED PROPERTY. 

§ 26.—See Arrest; AMENDMENT; Depostrion; Examination; Fess, V. 6; 
WITNESS. 
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§ 27. —See Assianex, II. 8; Discnarce, IV. 12; Drvipenp, 1; Fees, I. 2. 

§ 28. —See Assicner, IT. 7; Ill. 14; IV; Bankrupr Act, WHEN IT TAKES 
EFFECT, 1; Crrcvir Court, 2; Discuarce, IV. 12; Drvipenp; Fess, I. ; 
V. 1-5; Parrnersuip, 10; Prioriry; Reeister, 2; Rent. 

§ 29. —See Acr or Bankruptcy, 1-7; AMENDMENT, 2; ATTORNEY, 2; Bank- 
rupT ACT, WHEN IT TAKES EFFECT, 1; Books or Account; CONCEALMENT 
or Assets; DiscuarGs, I.; II.; IV; Examination, 10; FRaupULENT 
PREFERENCE; INsoLVENCY; MortGaGe, 4-8; ; SUFFERING 
PROPERTY TO BE TAKEN. 

§ 31.—See Discuarce, III.; IV. 7-9; Fees, V. 6; Specirications; 

BY Jury, 1. 
§ 32. —See Discuareg, IV. 1, 7-9, 11, 12; Examination, 10. 
§ 33. —See Arrest; DiscnarGce, IV. 2-4; V. 
§ 34. —See DiscnarGe, V. 3; Insunction, 4. 

§ 35. —See Act or Bankruptcy, 1-7; Assienee, III. 2-4, 8, 9; ConrEssion 
OF JUDGMENT; CreDITOR’s PeTiTION, 4; Execution, 1, 2; FRAUDULENT 
PREFERENCE; INSOLVENCY; MortGaGE, 4-8; PartNersuiP, 4, 5; Proor, 
I. 4-7; Stare Insotvent Laws, 3; SuFFERING PROPERTY TO BE TAKEN. 

§ 36.—See Crepitor’s Petition, 3, 7; DiscHarce, IV. 1; PartNeRsHiP; 

Proor, I. 9. 
§ 37. —See Discnarce, IV. 1; Rarroap. 
§ 38. —See III. 5; Deposirion. 

§ 39.—See Act or Bankruptcy; ApsupicaTion; AssiGNEE, II. 7; III. 2+. 
8,9; CommerciaL Paper; CONFESSION OF JUDGMENT; CREDITOR’s PETI- 
TION; DiscHarGce, IV. 1, 6; Dismissat or Petition; Execution, 1, 2; 
Frees, V. 1-3; FravupULENT PREFERENCE; INJuNCTION, 5; INSOLVENCY; 
Lien, 1; Marrrep Woman; MortcGaGe, 4-8; PartNersuip, 1, 2, 4-6; 
Petition, 2; Proor, I. 4-7; Ramroap; State Insotvent Laws, 3; 
SUFFERING PROPERTY TO BE TAKEN. 

§ 40. — See Assienerg, III. 6; Insuncrion, 1-3, 5; PLeapina. 
§ 41.—See Arrorney, 3; CrepiTor’s Petition, 5, 7, 10; PLreapinc; 
BY JuRY, 2. 
§ 42. —See Assienerr, III. 11; Arrorney, 3; Creprror’s Petition, 7; D1s- 
cHarGE, IIT. 10; IV. 1; First Meertine. 
§ 43. See II. 2; Trustee. 
§ 47. —See III. 14; AssIGNMENT, 2; FEEs. 
§ 48. — See Discuareg, I. 4. 
§ 50. —See Bankrupt ACT, WHEN IT TAKES EFFECT. 


Act of July 27, 1868. 
§ 1.—See Discuaraes, IV. 3. 


Bankrupt ACT, WHEN IT TAKES EFFECT. 


1. A fraudulent preference given in April, 1867, is ground for refusing a 
discharge. [Citing Perry v. Langley, 1 B. R. 155.] —In re A. Lewis (N.Y. 
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S. D.), 2 B. R. 145; s. c. 4 Pitts. L. J. (wv. 8.) 45 (June 7, 1869); 2 L. T, 
B. 75. 

2. An attachment laid prior to June 1, 1867, is dissolved by an assignment in 
bankruptcy, if the attachment is made within the four months next preceding the 
commencement of the bankruptcy proceedings. [Citing Hutchins v. Taylor, 
5 Law Rep. 289; Swan v. Littlefield, 4 Cush. 574; Curtis v. Barnum, 25 Conn, 
370.] — Corner vy. Mallory (Md. State Court of Appeals), 3 Balt. Trans. 74. 

3. The Bankrupt Act does not divest State courts of the jurisdiction over an 
insolvency proceeding begun before the passage of the Bankrupt Act, and the 
State court in such a proceeding can enforce the final provisions of the State law. 
[Citing Meekins v. Creditors, 19 La. Ann. 497.]— Longis v. His Creditors (La, 
State Sup. Court), 20 La. Ann. 15. 

4. State insolvent laws were superseded on June 1, 1867, by the Bankrupt 
Act, but where a State court acquired jurisdiction on May 1, 1867, of proceed- 
ings under a State insolvent law, a discharge granted in such proceedings is 
good, though not granted till after June 1. [Sturges v. Crowninshield, 4 Wheat. 
122; Ogden v. Saunders, 12 Wheat. 213; Ex parte Eames, 2 Story, 322; 
Blanchard v. Russell, 13 Mass. 12; Judd v. Ives, 4 Met. 401; Matthews v. Lane, 
7 Wheat. 164; Adams v. Storey, 1 Paine, C. C.79.— In re Langley, 1 B. R. 155, 
dissented from.] — Martin v. Berry (Cal. State Sup. Ct.), 2 B. R. 188; 8.c. 
2 Am. L. T. 180. 


BankKRUPTCY, Act or.—See Act or BANKRUPTCY. 


Booxs or Account. 


1. The omission to keep proper books of account is ground for refusal of a 
discharge, though the omission be not with fraudulent intent. What are proper 
books depends upon the circumstances of each case. — In re A. Newman (N. Y. 
S. D.), 2 B. R. 99. 

2. A discharge was refused to a tradesman who had not kept a stock book or 
an invoice book. — In re W. F. White (Mass. D.), 2 B. R. 179; s. c. 4 Pitts. L. 
J. (N. 8.) 110 (Aug. 2, 1869); 2 Am. L. T. 105. 

3. A cash account is necessary to the proper keeping of a trader's books. — 
In re.H. Littlefield (Mass. D.), 3 B. R. 13; 8.c. 2 Am. L. T. 122. 

4. Semble, a cash account is necessary to the proper keeping of books of 
account. [Citing In xe Solomon, 2 B. R. 94.] — In re B. C. Gay (Me. D.) 2 B. 
R. 114. 

5. A temporary, accidental omission, not made in bad faith, and for a reason- . 
able time, to make entries in books, is not an act of bankruptcy. The keeping 
of entries on slips is not a sufficient permanent method of keeping accounts. It 
is not a sufficient’ defence to the charge of not keeping proper books, that a 
competent book-keeper was employed. — Hammond Coolidge (Mass. D.), 
3B. R. 71. 

6. Accidental omissions in proper books of account are not necessarily 
grounds for refusing a discharge.—IJn re J. H. Burgess (Mass. D.), 3 B. R. 
47. 

7. An allegation in a specification in opposition to discharge, that the bank- 
rupt did not keep proper books during a certain period, is not sustained by 
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evidence that the books, though kept during that period, were imperfect. — 

Hammond v. Coolidge (Mass. D.), 3 B. R. 71. 

8. If a business which was at one time carried on by the bankrupt siete 
no capital and has been closed up, leaving neither debits nor credits at the time 
of the bankruptcy, the failure to keep books of account concerning such busi- 
ness, is no ground for refusing a discharge. — In re W. Keach (Mass. D.), 3 B. 
R. 3; s.c. 2 Am. L. T. 123. 

See CONCEALMENT OF AssETs, 3. 

Burpen oF Proor.— See CommerciaL Paper, 3, 10; Creprror’s Peti- 
tion, 5; DiscuarGe, III. 3; Insotvency, 3; SurFERING PROPERTY TO BE 
TakEN, 1. 

CarryYING ON Business. — See AssiGNEE, I. 3; ResmpENcE, 2. 


CERTIFYING QuEsTION. — See AMENDMENT, 2; Proor, II. 5. 


Crecuit Court. 


1, The Circuit Court has jurisdiction to entertain a bill in equity to reverse 
an adjudication of involuntary bankruptcy. — Langley v. Perry (Ohio S. D. C. 
C.), 2 B. R. 180; s.c. 8 Am. Law Reg. (nN. 8.) 427 etn.; 4 Pitts. L. J. (x. 8.) 
117 (Aug. 9, 1869) ; 2 Balt. Trans. 521, 875. 

2. A bill in equity having been brought in the Circuit Court to reverse an 
adjudication in involuntary bankruptcy, and the adjudication being sustained, but 
on other grounds than those on which it had been placed in the court below, the 
bill was dismissed, but the costs thereof allowed out of the estate. — Farrin v. 
Crawford (Ohio S. D. C. C.), 2 B. R. 181. 

3. The Circuit Court has jurisdiction of suits by assignees only when some 
title or claim to the property or assets adverse to that of the assignee is set up; 
it has no jurisdiction of suits brought by the assignee to collect debts due the 
bankrupt. — Woods v. Forsyth (Mo. D. C. C.), 2 West. Jur. 348; 8. C. 4 Pitts. 
L. J. 8.) 234. 

4. Neither the holder of a second lien on land which belonged to the bankrupt, 
nor a tenant under the assignee of said land, can appeal to the Circuit Court 
under § 8 from an order directing the land to be sold, but they can by petition 
call on the Circuit Court to exercise its supervisory jurisdiction under § 2. 
Semble, if they could proceed under § 8, they could not under § 2.— Jn re J. 
Alexander (Va. D. C. C.), 3 B. R. 6; s.c. 8 Am. Law Reg. (N. 8.) 423; 4 
Pitts. L. J. (x. 8.) 91 (July 19, 1869) ; 2 Balt. Trans. 759; 2 L. T. B. 81. 

5. See article on the jurisdiction of the circuit courts in bankruptcy. —7 
Am. Law Reg. (N. 8.) 641. 

See Mortaace, 3. 


CierK. — See AssiGNMENT ; Fexs, Il. 


CoMMERCIAL 

1. The fraudulent suspension of commercial paper is an act of bankruptcy if 
the maker was a trader at the time the paper was given, though he had ceased to 
be so at the time of the suspension. — Davis v. Armstrong (Miss. N. D.), 3 B. R. 
7; s.c. 2 Am. L. T. 138. 

2. A promissory note made in Ohio and payable to the order of the payee is 
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‘*commercial paper.” — Jn re J. H. Heinsheimer (Ind. D.), 3 B. R. 46; 8.0.4 
Pitts. L. J. (wv. s.) 85 (July 12, 1869); 1 Ch. L. N. 345; 2 Am. L. T. 107. 

3. Promissory notes given for loans and not in the course of or in connection 
with the business of the debtor are not ‘‘ commercial paper,” within the meaning 
of § 39, and the burden is on the petitioning creditor to show that promissory 
notes are commercial paper. — Jn re S. Lowenstein (N.Y. 8. D.), 2 B. R. 99. 

4. Neither a note on demand nor a due-bill given by a manufacturing com- 
pany comes within the meaning of commercial paper in § 39.— In re McDermott 
Patent Bolt Man. Co. (N. Y. 8. D.), 3 B. R. 33. 

5. A creditor's petition alleged that A. ‘‘ being a merchant ” had fraudulently 
stopped payment, &c., of his commercial paper; to wit, that he fraudulently 
refused payment of a certain described promissory note, &c. This note was 
indorsed by A. Held, that it was sufficiently alleged that A. was a merchant, 
and that he had committed an act of bankruptcy. Whether the note was his, 
and whether it was commercial paper, must be proved at the trial. Semble, that 
a merchant's commercial paper is paper given in the course of or in connection 
with his business as a merchant, and that a note is not the commercial paper of 
an accommodation indorser. [Citing In re Lowenstein, 2 B. R. 99.] — In re 
P. Nickodemus (Mich. E. D.), 3 B. R. 55; 8. c. 4 Pitts. L. J. (NW. 8.) 233; 2 
Ch. L. N. 49; 2 Am. L. T. 168. 

6. A merchant, who has suspended and not resumed payment of his commer- 
cial paper for fourteen days, though the suspension was not fraudulent, has com- 
mitted an act of bankruptcy. — Jn re Thompson (Ill. N. D.), 3 B. R. 45; 8. ¢. 
4 Pitts. L. J. (x. s.) 85 (July 12, 1869); 1 Ch. L. N. 345; 2 Am. L. T. 107. 
— In re Schoo (Mo. E. D.), 3 B. R. 52. 

7. To a creditor's petition against A. and B. based on an alleged fraudulent 
suspension of commercial paper, A. made no answer, but B. answered that the 
partnership between himself and A. had been dissolved prior to the suspension, 
that B. had assumed the liabilities of the firm, and that the unpaid paper was the 
paper of the firm. Held, (1) that if the suspension had continued fourteen days 
it need not be shown to have been fraudulent. (2) That the dissolution did not 
affect the case. A. and B. were both adjudged bankrupts. — Jn re J. Weikert 
(N. Y. N. D.), 3 B. R. 5. 

8. Suspension of payment of commercial paper for fourteen days is prima 
facie fraudulent. — In re J. H. Heinsheimer (Ind. D.), 3 B. R. 46; s. c. 4 Pitts. 
L. J. (N. 8.) 85 (July 12, 1869); 1 Ch. L. N. 345; 2 Am. L. T. 107. 

9. The mere stopping payment of commercial paper and not resuming within 


fourteen days is not, unless done fraudulently, an act of bankruptcy. ‘ Fraud- 


ulently,” as here used, means knowingly and without just excuse applicable to 
the paper itself. Semble, that commercial paper means all negotiable paper. — 
In re J. A. Hollis (Mass. D.), 3 B. R. 82. 

10. The mere suspension of payment of commercial paper for fourteen days 
is not fraudulent, and the burden of proof is on the petitioning creditor to show 
that it was. In re J. Davis (N. Y.S. D.), 3 B. R. 89. 

11. The non-payment of commercial paper with the assent of the creditor is 
not fraudulent. Semble, that a suspension of commercial paper is fraudulent, if 
the debtor has means to pay, yet does not, or if he is insolvent yet does not go 
into voluntary bankruptcy. — Jn re S. Lowenstein (N. Y. S. D.), 2 B. R. 99. 
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12. Pending negotiations for the extension of a debtor's commercial paper, to 
which many of his creditors assented, one creditor filed a petition to have the 
debtor adjudged a bankrupt on the ground of suspension of his commercial paper 
for fourteen days. Held, that the debtor had not committed an act of bankrupt- 
cy. — Doan v. Compton (Mo. E. D.), 2 B. R. 182; 8. c. 2 Am. L. T. 106. 

13. See article on stoppage of commercial paper, 3 B. R. 78. 

See CrepiTor’s Petition, 5, 6; 


CONCEALMENT OF ASSETS. 

1. Bankrupt cannot conceal assets by taking property in his wife’s name. — Jn 
re E. Eldred (ill. N. D.), 3 B. R. 61; 8.c. 1 Ch. L. N. 389. 

2. Property which had been sold on executions issued against the bankrupt, 
held, on the facts, to be part of the assets of his estate, the bankrupt remaining 
in possession, and having the beneficial use of the property. [Citing Schott 
y. Chancellor, 20 Penn. St. 199 ; Brown v. Heathcote, 1 Atk. 162; Boone v. Chiles, 
10 Pet. 211.] — In re W. W. Long (Pa. E. D.), 3 B. R. 66; 8. c. 26 Leg. Int. 
349. 

3. A., before the passage of the Bankrupt Act, was adjudged insolvent under 
a State act; he did not, however, deliver his property and books to the assignee 
in insolvency, but succeeded in concealing them. He was afterwards adjudged a 
bankrupt, but did not include said property in his inventory, and never delivered 
said property and books to his assignee in bankruptcy. On hearing of specifica- 
tion of grounds of opposing his discharge on ground of concealment of books 
and assets, he contended that they belonged to his assignee in insolvency. But 
discharge was refused. — In re J. H. Beal (Mass. D.), 2 B. R. 178; s.c. 2 L. 
T. B. 95. 

4. Concealment of assets held proved by circumstantial evidence, and discharge 
refused. — In re G. H. Goodridge (N. Y.S. D.), 2 B. R. 105. 

5. Property and business owned and carried on in the wife’s name, her husband, 
the bankrupt, being employed by her at a salary, held, on the facts, to belong in 
good faith to her. — Driggs v. Russell (Mich. E. D.), 3B. R. 39; s.c. 1Ch.L. N. 
353; 2 Am. L. T. 106. 

See Discuarce, III. 8; Examination, 6, 8; FrRavpULENT PREFERENCE, 
16; SpEcIFIcaTIONS, 2; SUFFERING PROPERTY TO BE TAKEN, 2. 


CONFESSION OF JUDGMENT. 

1. A levy made on a judgment obtained on a warrant of attorney given by the 
bankrupt is a valid lien, if at the time of giving the warrant he intended to give 
no preference, and did not believe that he was insolvent, though at the time of 
the levy he did know that he was insolvent. [Citing Buckingham v. McLean, 13 
How. 150, 169.] — Armstrong v. Rickey (Ohio N. D.), 2 B. R. 150; s.c. 1 Ch. 
L. N. 145. 

2. A., being then solvent, gave a warrant of attorney to B. to confess judg- 
ment; afterwards, A. being then insolvent, in so far as that he could not pay his 
debts in the ordinary course of business, and being known by B. to be so, B. 
entered up judgment. A. having been adjudged a bankrupt in involuntary pro- 
eedings, held, that B.’s judgment was a valid lien, there being no evidence that 
B. had any reasonable cause to suppose that A., by not going into voluntary 
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bankruptcy, and so preventing the entering up of the judgment, intended any 
fraud on the Act. [Citing Buckingham vy. McLean, 13 How. 150.]— In re J, B, 
Wright (N. J. D.), 2B. R. 155. 

3. A note and a warrant to confess judgment given by an insolvent trader for 
a pre-existing debt, to one who had reasonable cause to believe him insolvent, 
are invalid, and property seized on execution under the judgment may be recoy- 
ered by the assignee. — Haughey v. Albin (Ohio 8. D.), 2 B. R. 129; s.c.2L, 
T.B. 47. 

4. Warrant to confess judgment, held, on the facts, to have been given in 
fraud of the Bankrupt Act. — Fitch v. McGie, Ex parte Sanger (Wis. D.), 2B, 
R. 164; s.c. 2 L. T. B. 80. 

See Assienex, III. 2, 3. 


Costs. — See II. 7; III. 2, 14; IV.; Cmcurr Cour, 2; Creprtor's 
Petition, 10; Discuares, II. 11; Fees; Marrrep Woman, 2; Priority, 
2-5. 

CounsEL. — See ATTORNEY. 


CrepiTor’s PETITION. 

1. The liability of a duly notified indorser on a protested note is a sufficient 
debt to support a creditor’s petition. — In re P, Nickodemus (Mich. E. D.), 3B, 
R. 55; s.c. 4 Pitts. L. J. (x. 8.) 233; 2 Ch. L. N. 49; 2 Am. L T. 168. 

2. A petition was filed by two creditors to have their debtor adjudged a bank- 
rupt, the debt of neither of them singly equalled $250. The bankrupt tendered 
and paid into court the full amount due one of them. Held, that the petition was 
not thereby defeated; the debtor being insolvent, it would be improper for one 
creditor to accept payment in full. — Jn re G. Williams (Mass. D.), 3 B. R. 74. 

3. One member of a dissolved firm can maintain a petition to have the other 
member adjudged a bankrupt, based on the fraudulent appropriation of partner- 
ship assets. Semble, that the time of each fraudulent appropriation should be 
specifically alleged. 

Semble, that one to whom a contingent debt is due cannot file a creditor's 
petition. 

Semble, that A. cannot maintain a petition to have B. adjudged a bankrupt, 
based on the fact that A. and B. are bound jointly on a mortgage, and that B. is 
liable to contribute to the discharge of the same. 

Semble, that one member of a dissolved firm cannot maintain a petition to have 
the other adjudged:a bankrupt, based on indebtedness on account of partnership 
transactions which have never been settled. [Citing Ex parte Nokes, 1 Mont. 
on P. 147; Ex parte Hylliard, 1 Atk. 47; s.c. 2 Ves. Sen. 407; Medlicott’s Case, 
Strange, 899; Ex parte Lee, 1 P. Wms. 782; Murphy's Case, 1 Sch. & Lef. 44; 
Jeffo v. Wood, 2 P. Wms. 128; Marson v. Barber, Gow, N. P. 17; Ex parte Sut- 
ton, 11 Ves. 163; Ex parte Broadhurst, 2 De G., M. & G. 953; Windham v. 
Paterson, 2 Rose, 466; Ex parte Yonge, 3 Ves. & B. 31; Ex parte Watson, 
4 Madd. 477; Aflalo v. Fourdrinier, 6 Bing. 306; Butcher v. Forman, 6 Hill 
(N.Y.), 583.] — Sigsby v. Willis (N. Y. N. D.), 3 B. R. 51; s.c. 2 Am, L. T. 
169. 

4. An allegation in a creditor's petition that the bankrupt made a transfer with 
intent to delay, defraud, or injure creditors, is sufficient, without alleging that he 
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was bankrupt, or insolvent, or in contemplation of insolvency or bankruptcy. — In 
re P. Nickodemus (Mich. E. D.), 3 B. R. 55; 8. c. 4 Pitts. L.J. (nN. 8.) 233; 2 Ch. 
L. N.49; 2 Am. L. T. 168. 

5. The burden is on the debtor to prove that the facts set forth in a creditor's 
petition are not true ; but a charge that the debtor, within six months before the 
filing of the petition, being a merchant, fraudulently stopped payment of his 
commercial paper for fourteen days, is too general, and sets forth no facts which 
the debtor is bound to answer, and if no evidence is offered, the charge is not 
made out.— Jn re Randall (Oregon D.), 3 B. R. 4; s.c. 1 Ch. L. N. 209; 4 Pitts. 
L.J. (x. 8.) 314; 2 L. T. B. 69. 

6. The objection that an allegation in a creditor's petition of fraudulent stop- 
page of commercial paper does not set forth the nature of the’ paper, and the 
circumstances of the stoppage cannot be taken by demurrer. — Orem v. Harley 
(Md. D.), 3 B. R. 62; s.c. 2 Balt. Trans. 943. 

7. On a creditor’s petition against two partners, one made default, the other 
was adjudged not to be a bankrupt. Held, that the petition must be dismissed. — 
Doan v. Compton (Mo. E. D.), 2 B. R. 182; s.c. 2 Am. L. T. 106. 

8. A creditor's petition was signed by a firm in its firm name, but the affidavit 
in support was sworn to by one of the partners. The petition alleged a transfer by 
the debtor, and added, ‘‘ this deponent is informed and believes ” that the transfer 
was made to defraud creditors. Held, on demurrer, that the petition was insufficient, 
the charge not being that of the petitioners, but of the deponent, and the depo- 
nent, in his individual capacity, being neither a creditor nor party to the petition. 
Orem v. Harley (Md. D.), 3 B. R. 62; 8.c. 2 Balt. Trans. 943. 

9. The affidavit to a creditor's petition must be signed by the petitioner, and if 
it is not signed, the defect cannot be cured by amendment, but the petition will 
be dismissed on demurrer. — Moore v. Harley (Md. D.), 2 Balt. Trans. 666. 

10. When a creditor’s petition is dismissed with costs, the debt due the pe- 
titioner cannot be set off against the costs. — Jn re S. Lowenstein (N. Y.S.D.), 
3 B.R. 65. 

See ApsupicaTion; AssicNeg, IT. 7; Atrorney, 3; CommercraL Paper, 
5,7; DismissaL or Petition; Fees, V. 1-3; Insunction, 2, 3, 5; Iysor- 
vency, 3; Marriep Woman; Petition, 2; PLEADING. 


Deratu. —See IV. 2. 


DEPosITION. 
Original papers annexed to the deposition of a witness cannot be withdrawn 
without leave of court.— In re N. A. McNair (N.C. D.), 2 B. R. 109. 
See Crepiror’s Petition, 8; Insuncrion, 5; Proor, II. 1; Witness, 3. 


Discuarce. 
I. Application for Discharge. 

1. Where debts had been proved, and there were assets, an application for 
discharge was refused, though there was no opposition, because made less than 
six months after the adjudication, though more than six months after the filing 
of the petition. — In re S. Bodenheim (Miss. 8. D.), 2 B. R. 133; s.c. 2 L. T. 
B. 64. 
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2. A discharge will not be refused because not applied for within a year after 
adjudication if debts have been proved, and assets have come into the hands of 
the assignee. [Citing Jn re Willmott, 2 B. R. 76.] — In re T. Greenfield (N.Y, 
S.D. & N.Y. 8. D.C.C.), 2 B. R. 98, 100. 

3. Where no unexempted assets have come to the hands of the assignee, a 
discharge will be refused, unless application therefor is made within one year 
from the adjudication. [Citing In re Greenfield, 2 B. R. 100.] — In re A. Martin 
(N. Y.S. D.), 2 B. R. 169. 

4. A. was adjudged a bankrupt on Nov. 26, 1867; he applied for his discharge 
Nov. 27, 1868. Novy. 26, 1868, was Thanksgiving Day. Held, that the application 
was in time within the equity of § 48.— In re J. H. B. Lang (Mass. D.), 2 B.R. 
151. 

5. The court has discretionary power, for cause shown, to grant a di 
though applied for after the expiration of a year from the adjudication.— In re 
B. F, Canaday (Ill. N. D.), 3 B. R. 3; s.c. 1 Ch. L. N. 113. 


II. Order to Show Cause against Discharge. 
See Discnareg, III. 7. 


IIL. Opposition to Discharge. 

1. A creditor who has a provable debt, whether proved or not, may oppose the 
bankrupt’s discharge. — In re G. A. Murdock (Mass. D.), 3 B. R. 36. 

2. A creditor who has not proved his debt cannot oppose the bankrupt’s dis- 
charge. — In re C. N. Palmer (Kans. D.), 3 B. R. 77. 

3. The burden of proof is on the creditor opposing the discharge. On the 
fact, it was held, that there had been no concealment of assets. — In re Nooman 
(Mass. D.), 3 B. R. 63. 

4. A creditor cannot oppose the discharge of a bankrupt on the ground that a 
debt due to the creditor has been omitted from the schedule, if the creditor con- 
sented to the omission. — In re Whetmore (Oregon D.), 2 Am. L. T. 105. 

5. The omission from the schedule of the names of certain creditors, with their 
consent, is no ground for other creditors opposing the bankrupt’s discharge. — 
In re O. N. Needham (Mass. D.), 2 B. R. 124; 8s. c. 4 Pitts. L. J. (n. 8.) 318; 
2L. T. B. 39. 

6. A creditor is estopped to oppose the discharge of a bankrupt on the ground 
that the bankrupt has made a voluntary assignment, if the creditor has assented 
to such assignment. [Citing Perry v. Langley, 1 B. R. 155.] —Inre S. D. 
Schuyler (N. Y. S. D.), 2 B. R. 169; s. c. 4 Pitts, L. J. (x. 8.) 94 (July 19, . 
1869) ; 2 L. T. B. 85. 

7. If, on the return of an order to show cause against a discharge, a creditor op- 
poses the discharge, yet the oath is to be administered to the bankrupt and the 
register to make his certificate stating the opposition, and to return the papers 
into court, as if there had been no opposition. [Citing Jn re Hughes, 1 B. R.9.] 
—Inre E. Pulver (N. Y. 8S. D.), 2 B. R. 101. 

8. The bankrupt having taken the oath required by § 29, a creditor filed specifi- 
cations in opposition to the discharge, and afterwards withdrew them. Held, that 
the bankrupt must take the oath again. — In re J. A. Machad (N. Y. S. D.), 2 
B. R. 113. 
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9. Where the court is of opinion that the bankrupt has not made a sufficient dis- 
closure, creditors will not be required to abide by the specifications of opposition 
to discharge which they may have filed. — Jn re W. W. Long (Pa. E. D.), 3 B. 
R. 66; s. c. 26 Leg. Int. 349. 

10. A debtor who has been adjudged a bankrupt by default on a creditor’s peti- 
tion is not estopped to deny the matters alleged in the petition when relied on 
as grounds for refusing him his discharge. — Jn re Lathrop (N.Y. 8. D.),3 B.R. 
11; s.c. 2 Am. L. T. 124. 

11. It was ordered that the bankrupt should recover from a creditor the cost 
of successfully resisting the creditor’s opposition to his discharge. — Jn re E. 
Robinson (N. Y. S. D.), 3 B. R. 17. 

See AMENDMENT; ATTORNEY, 2; Booxs or Account, 7; CONCEALMENT 
or Assets, 3; Examination, 3; Fees, V.6; FRAUDULENT PREFERENCE, 16; 
SpEcIFICATIONS ; TRIAL BY Jury, 1. 


IV. Grant and Refusal of Discharge. 


1. A discharge may be granted to an involuntary bankrupt. —Jn re S. D. Clark 
(ill. N. D.), 3 B. R. 3; 8. c. 1 Ch. L. N. 113. 

2. A discharge cannot be granted to a bankrupt who has died before comply- 
ing with the requirements of § 29.— In re M. O'Farrell (N. Y. 8. D.), 2 B. R. 
154; s.c. 2 Am. L. T. 106. 

3. A bankrupt who filed his petition on June 8, 1868, is entitled to his dis- 
charge, though his assets are not the half of his debts, and his creditors have not 
assented ; the act of July 27, 1868, amendatory of § 33, is retrospective. — In re 
W. Billing (N. Y. S. D.), 2 B. R. 161. 

4. That a debt is fiduciary is no ground for refusing a discharge. — In re W. 
W. Tracy (N. Y. S. D.), 2 B. RB. 98. 

5. Semble, that the removal of property from the district with intent to defraud 
creditors, is ground for the refusal of the discharge, though such removal was 
made before the passage of the Bankrupt Act. — Jn re Burk (Oregon D.), 3 B. 
R. 76; s.c. 2 L. T. B. 45. 

6. The bankrupt being insolvent, and being sued by some of his creditors 
made a voluntary assignment for the benefit of all his creditors. Held, that such 
an assignment being itself an act of bankruptcy, as intended to delay creditors, 
he must have made it in contemplation of bankruptcy, and being made for the 
purpose of preventing the distribution of his property under the Bankrupt Act, 
it was ground for refusal of a discharge. — In re A. Goldschmidt (N.Y. S. D.), 
3B. R. 41. 

7. A voluntary assignment by the bankrupt for the benefit of all his creditors 
may be an act of bankruptcy, but it is not ground for refusing a discharge ; but 
a discharge was suspended till the assignee had filed and settled his account: the 
court may refuse a discharge, though no creditor opposes. [Jn re Goldschmidt, 
3 B. R. 41 dissented from.]— In re Pierce (Pa. E. D.) 3 B. R. 61; 8. c. 4 
Pitts. L. J. (x. 8.) 204 (Oct. 25, 1869); 26 Leg. Int. 332. 

8. The court, of its own motion, refused a discharge on the ground that the 
bankrupt appeared on the record to have been guilty of fraud, though no creditors 
opposed ; but afterwards, finding out that there was no fraud, the discharge was 
granted. — In re Schoo (Mo. E. D.), 3 B. R. 52. 
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9. A discharge was refused, though no creditor opposed, the court discover. 
ing upon the inspection of the record of the examination of the bankrupt that the 
bankrupt had lost money by gaming. — In re J. L. Wilkinson (Mo. E. D.), 3B, 
R. 74; 8. c. 2 West. Jur. 350; 4 Pitts. L. J. (N. 8.) 237. 

10. Discharge granted, fraud not being proved. — Jn re R. W Beatty (N. Y, 
S. D.), 2 B. R. 177. 

11. It is no ground for refusing a discharge that the assignee has given notice 
of his appointment by publication three times in two weeks, instead of once a 
week for three successive weeks. — In re H. Littlefield (Mass. D.), 3 B. R. 18; 
s.c. 2 Am. L. T. 122. 

12. The failure to hold the second and third meetings immediately on the ex- 
piration of three and six months respectively after the adjudication is not a ground 
for refusing the discharge, though such failure has been ‘‘ not without fault on the 
part of the assignee.” — Jb. 

See Arrest; Bankrupt ACT, WHEN IT TAKES EFFECT, 1; Books or Ac- 
COUNT; CONCEALMENT OF AssETs; I., III.; Examrnation, 10; 


FRAUDULENT PREFERENCE, 1, 2, 9, 16; Specirications; State INSOLVENT 
Laws, 3. 


V. Effect of Discharge. 

1. Under the Bankrupt Act of 1841, a judgment debt was barred by a discharge, 
though the debt on which the judgment was recovered would not have been. 
[Citing Sampson v. Clark, 2 Cush. 173; Woodbury v. Perkins, 5 Cush. 86; 
Rindge v. Breck, 10 Cush. 48; Bangs v. Watson, 9 Gray, 211; Pierce v. Eaton, 
11 Gray, 398.] — Wolcott v. Hodge (Mass. State Sup. J. Court), 15 Gray, 547. 

2. Under the Bankrupt Act of 1841, a claim against a bankrupt for not pay- 
ing over to his client money collected by him as attorney, is not a debt ‘‘ created 
in consequence of a defalcation as a public officer, or as executor, administrator, 
guardian, or trustee, or while acting in any other fiduciary capacity,” and was 
therefore not affected by a discharge. (Citing Chapman v. Forsyth, 2 How. 
202; Hayman vy. Pond, 7 Met. 328.] — Ib. 

3. A creditor of a discharged bankrupt, who had not been named in the 
schedule, attached on garnishee process property which had been fraudulently 
omitted from the inventory. Held, that the discharge was no defence to the 
action. — Barnes v. Moore (State Sup. Ct. of Cincinnati), 2 B. R. 174. 

See Arrest, 2; LysuncrTion, 4. 


DisMissaL OF PETITION. 

A judgment creditor petitioned that his debtor might be adjudged a bankrupt, 
alleging as an act of bankruptcy that the debtor had fraudulently transferred 
land, on which the creditor was entitled to a lien under his judgment. It ap- 
peared that the land was in value more than sufficient to satisfy the judgment, 
and it did not appear that there were any other creditors. Held, that the cred- 
itor’s remedy was either at law or else in equity, and the petition was dismissed. — 
Avery v. Johann (Wis. D.), 3 B. R. 36; s.c. 1 Ch. L. N. 261; 2 L. T. B. 92. 

See CrepiTor’s Petition, 7, 10; Marrrep Woman. 


— See DivipEnp. 
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Diviwenp. 


1. Register and assignee restrained from taking any steps towards making or 
paying a dividend until persons interested should have an opportunity to apply to 
the court to have the order for the dividend vacated. — In re N. Y. Mail Steam- 
ship Co. (N. ¥. D.) 3 B. R. 73. 

2. A balance of the bankrupt’s estate, remaining in the hands of the assignee, 
where no debts have been proved, and the assignee states that there is reason to 
suppose that none will be proved, was ordered to be paid to the bankrupt on his 
setting forth in a petition under oath his reasons for believing that no creditor 
desired to prove. [Citing Charman v. Charman, 14 Ves. 580.— In re Haynes, 
2 B. R. 78, and Jn re James, ib., dissented from.]— Jn re A. W. Hoyt (Mass. D.), 
3B. R. 18. 

3. In a suit by the assignee in bankruptcy against the trustees under a volun- 
tary assignment which had been made by the bankrupt, the assignment having 
been declared valid and a receiver appointed (See 1 B. R. 204 and 3 B. R. 35); 
the receiver was now ordered to distribute the assets to the creditors who had 
proved their debts in bankruptcy directly, and not to the assignee, the rate of the 
dividend not to exceed the rate which would be divisible in case all the debts 
named in the schedule, filed with the assignment, had been proved in bankruptcy, 
together with all those not in such schedule, which were included in the schedule 
in bankruptcy. — Sedgwick v. Place, 3 B. R. 78. 

See AssiGNEE, Il. 8; Parrnersuip, 10; Prioriry; Proor, I. 3. 


Estopre.. — See Discuaresr, III. 6, 10. 


EvipENcE. — See AssIGNMENT, 1; Books or Account, 7; BuRDEN oF ProoF; 
Deposition ; ExaMinaTION; WITNESS. 


EXAMINATION. 


1. The bankrupt is not bound to notify a creditor when and where his exami- 
nation is to be had. — Jn re H. Littlefield (Mass. D.), 3 B. R. 13; s.c. 2 Am. 
L. T. 122. 

2. On the application of an assignee or creditor, the register has authority to 
fill up and issue the order for the bankrupt’s examination, Form 45.— Jn re G. 
Brandt (N. C. D.), 2 B. R. 109. 

3. A creditor having opposed a discharge, the 26th and 27th of February 
were appointed for the examination of the bankrupt. On the 26th the creditor 
did not appear, and on the 27th the bankrupt did not appear, and the hearing 
was postponed till March 2, when they both appeared. Held, that there was no 
reason why the bankrupt should not then submit to examination.— Jn re E. 
Robinson (N. Y. S. D.), 2 B. R. 162. 

4. The register has no power to decide on the relevancy of any question put 
to the bankrupt during his examination. [Citing In re Levy, 61. R. R. 163; Jn 
re Rosenfield, 1 B. R. 60; In re Koch, 1 B. R. 153.] — In re A. F. Bond (N. Y. 
8. D.), 3 B. R. 2. 

5. When a bankrupt under examination shall be allowed to consult with his 


counsel, is a matter within the discretion of the register. — Jn re Lord (Me. D.), 
3 B. R. 58. 
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6. Shares in a company had been transferred to the bankrupt’s wife, and he 
had thereupon begun to devote himself to the interests of the company. Held, 
that he might be examined as to those shares. — In re J. N. Bonesteel N. Y.8. 
D.), 2 B. R. 106. 

7. The bankrupt may be examined on matters occurring before the creation 
of the examining creditor’s debt, for the purpose of showing that he has trans- 
ferred property to his wife without consideration. — Jn re D. H. Craig (N.Y. 8, 
D.), 3 B. R. 26. 

8. A bankrupt may be questioned as to property in his possession and business 
carried on after filing his petition, if the questions are for the purpose of showing 
that he concealed his assets at the time of filing his petition. — In re C. McBrien 
(N. Y. S. D.), 3 B. R. 90. 

9. Bankrupt compelled to answer a proper question. — In re A. Holt (N. Y. 
S. D.), 3 B. R. 58. 

10, An order issued by a register to the wife of the bankrupt, requiring her 
to attend and be examined, was served on the bankrupt; she did not attend. 
Held, that the bankrupt was not entitled to his discharge until he showed that he 
could not procure the attendance of his wife. —In re A. P. Van Tuyl (N. Y.S. 
D.), 2 B. R. 177 

11. An examination of the bankrupt’s wife ordered only when a prima facie 
case for doing so is made out by affidavit. That she professes to be a creditor 
is such a case; she may be examined about the debt alleged to be due to her like 
any other creditor. Semble, it is not such a case that the husband has committed 
frauds of which she is probably cognizant, if she has not participated therein. — 
In re J. F. Gilbert (Mass. D.), 3 B. R. 37. 

12, An attorney of the bankrupt is not privileged from answering questions as 
to the consideration of the conveyances of land by the bankrupt to him, and by 
him to the bankrupt’s wife. — Jn re G. S. Bellis (N.Y. 8. D.), 3 B. R. 49. 

13. An attorney of a mortgagee of the bankrupt is not privileged from answer- 
ing whether he conducted a sale of the mortgaged goods, how much the sale 
brought, or what he did with the proceeds. [Citing Spenceley v. Schulenburgh, 
7 East, 357 ; Coveney v. Tannahill, 1 Hill (N. Y.), 33; Whiting v. Barney, 30 N. 
Y. 330; Shaughnessy v. Fogg, 15 La. Ann. 331.]— In re J. O’ Donohoe (Me. D.), 
3 B. R. 59. 

14. A witness must answer all proper questions relating to his trade with the 
bankrupt prior to the bankruptcy; and, if necessary to answer such questions 
that he produce a copy from his books, he must do so. — Jn re M. L. Earle aa 
Y. S. D.), 3 B. R. 81. 

15. The bankrupt cannot object to the examination of a witness on the ground 
that the witness has been enjoined from dealing with property in his possession, 
alleged to be the property of the bankrupt. — Jn re R. Feinberg (N. Y. 8S. D.), 
2 B. R. 137. 

See Deposition ; Fess, V. 6, 8, 9; Witness. 


EXEcurTION. 


1. A judgment creditor may levy execution and thus obtain a lien, which will 
be valid against a subsequent adjudication of bankruptcy, though at the time of 


YIIM 


DIGEST OF CASES IN BANKRUPTCY. 535 


taking out execution he has reason to believe the debtor insolvent. — In re W. 
W. Kerr (Mo. W. D.), 2 B. R. 124; 8. c. 2 L. T. B. 39. 

2. A judgment and execution against an insolvent debtor by a creditor, who 
had no reason to believe him insolvent, create a valid lien which will be pro- 
tected in bankruptcy. — Haughey v. Albin (Ohio S. D.), 2 B. R. 129; 8.c. 2 L. 
T. B. 47. 

3. The levy of an execution on land is not, in New York, a lien on the equita- 
blg interest of the debtor in the land. [Citing Garfield v. Hatmaker, 15 N. Y. 
475; Brewster v. Power, 10 Paige, 562; Lynch v. Utica Ins. Co., 18 Wend. 236 ; 
Hendricks v. Robinson, 2 Johns, Ch, 283, 312; Jackson vy. Chapin, 5 Cow. 485; 
Purdy v. Doyle, 1 Paige, 558; Oakley v. Aspinwall, 4 Comst. 514; D'Arcy v. 
Ketchum, 11 How. 174; Edmeston v. Lyde, 1 Paige, 637; Corning v. White, 2 
Paige, 567.] — In re J. N. Hinds (N. Y. N. D.), 3 B. R. 91. 

See Assicneg, III. 3; Conression or JupGMENT, 1, 3; FRAUDULENT 
PREFERENCE, 10; JUDGMENT, 3; Stay oF PRocEEDINGS, 2; SUFFERING Prop- 
ERTY TO BE TAKEN. 


EXEMPTED Property. 


1. If the assignee sets off to the bankrupt real estate, to which he is not enti- 
tled under the State exemption laws, a creditor may except thereto, though more 
than twenty days have elapsed since the assignee has filed the report required by 
G. 0. 19; and semble, it would be sufficient to except to the failure of the as- 
signee to charge himself with the value of the land in his account. [Citing Jn re 
Farish, 2 B. R. 62.]— In re Jackson (N. C. D.), 2 B. R. 158; In re E. Gainey 
(N. C. D.), 2 B. R. 163. 

2. It is said that real estate may be included in the exempted property, but 
only when it will not injure the sale of other real estate, or work adversely to the 
creditors. — In re L. T. Edwards (Va. D.), 2 B. R. 109. 

3. Where, by a State law, certain real estate of a debtor is exempt from exe- 
cution, if certain requirements have been complied with, such real estate is not 
exempt under the Bankrupt Act, if said requirements have not been complied 
with. [Citing Jn re Farish, 2B. R 62.]— Jn re Jackson (N.C. D.), 2 B. R. 
158. 

4. The provision of a State statute, which exempts on behalf of a debtor's wife, 
during his lifetime, one-third of his lands from being taken on execution for a 
debt contracted before the passage of the act, is unconstitutional. — Kelly v. 
Strange (N. C. D.), 3 B. R. 2. 

5. The approval of the Constitution of North Carolina by Congress did not 
operate as an amendment of the Bankrupt Act, so as to increase the amount of 
property which could be exempted. — Jn re A. McLean (N.C. D.), 2 B. R. 173. 

6. In Georgia, a man may be entitled to a homestead, though without wife or 
children ; but he is allowed no additional exemption on account of children whom 
he is not legally bound to support. [Citing Jn re Cobb, 1 B. R. 106.]— In re 
W. Taylor (Ga. S. D.), 2B. R. 38. 

7. In Georgia, there is no homestead right in land which is subject to a mort- 
gage made at the time of the purchase to secure the purchase-money. [Citing 
Scott v. Warren, 21 Ga. 408.]— In re J. B. Whitehead (Ga. 8. D.), 2 B. R. 180. 

8. By the law in force in Georgia, in 1864, a party was entitled to a homestead 
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out of land which had been mortgaged by him before making claim of homestead, 
(Citing In re Whitehead, 2 B. R. 180; In re Perdue, ib. 67; Wellborn v. Williams, 
9 Ga. 86; Webb v. Robinson, 14 Ga. 216; Fisher v. Johnson, 5 Ind. 492 ]—In 
re J. B. Brown (Ga. S. D.), 3 B. R. 60; 8. c. 1 Ch. L. N. 409; 2 Am. L. T. 
122. 

9. The homestead laws of Ohio do not give a fee but only a right of occu- 
pancy. — In re J. Watson (Ohio N. D.), 2 B. R. 174; 8. c. 2 L. T. B. 93. 

10. An unmarried man in Texas is allowed fifty acres homestead. [Cit- 
ing Cobbs v. Coleman, 14 Tex. 594.]— In re C. M. Summers (Tex. W. D.), 
3 B. R. 21. 

See FraupULENT PREFERENCE, 15; Priority, 5; SpeciricaTions, 2. 


FEEs. 
I. Register. 

1. A register was appointed by a special order custodian of the bankrupt’s 
property, a stock of goods, and continued so for twenty-five days, till the ap- 
pointment of an assignee; in accordance with the order, he sold $15,000 worth 
of the goods at retail, and accounted for the proceeds. Held, that he should be 
allowed $5 for each day’s service under the special order, besides $250 allowance 
on the $15,000 received by him. —Jn re Loder Brothers (N. Y. S. D.), 2 B. R. 
162; s.c. 2 Am. L. T. 106. 

2. The following decisions were made as to the register’s fees : — 

(1.) A charge of twenty-five cents was allowed for noting on the petition, 
schedule, and inventory the time when they were received. 

(2.) A charge of fifty-five cents for certifying the correctness of the petition 
is not too large. 

(3.) Only one dollar allowed, under G. O. 30, for both making an order and 
certifying it. 

(4.) No fee allowed for entering proceedings in the register’s docket, but 
twenty-five cents allowed for the memorandum of the same forwarded to the 
clerk, under G. O. 11. 

(5.) The certified copy of the schedule and inventory to be furnished to the 
assignee is a copy of a ‘‘ paper,” within the meaning of G. O. 30. 

(6.) A charge of forty cents for one hour’s employment in calculating interest 
was allowed as not too large. (The court holding that the service had been per- 
formed under a special order.) 

(7.) The fee for attending a meeting, allowed by § 47, cannot be changed by 
a special order. 

(8.) Affidavits to the order calling a general meeting and to the assignee’s 
report, and also the marshal’s return, are depositions, and the register is entitled 
to his fees for taking the same. 

(9.) If the schedule sets forth assets, and a meeting of the creditors is called 
before the assignee has reported, the register is entitled to his fee for calling and 
attending the same, though, in fact, there were no assets, and the meeting was 
therefore unnecessary. 

(10.) No charge allowed for filing an order calling a general meeting. — In re 
A. Alexander (Tex. W. D.), 3 B. R. 20; 8. c. 2 Am. L. T. 137, 


DIGEST OF CASES IN BANKRUPTCY. 5387 


II. Clerk. 
The warrant is a process within G. O. 2, and the clerk is entitled to charge 
therefor as for issuing a warrant, under the Fee Bill Act, 1853.— Jn re A. Alez- 
ander (Tex. W. D.), 3 B. R. 20; 8. c. 2 Am. L. T. 187. 
See ASSIGNMENT, 2. 


III. Marshal. 


1. Constructive mileage is not allowed to the marshal.— In re A. Alexander 
(Tex. W. D.), 3 B. R. 20; 8. c. 2 Am. L. T. 137. 

2. The marshal’s affidavit of keeper's fees must state not only that the fees 
were reasonable, but that they have actually been paid. [Citing The Trial, 1 Bl. 
& H. 94, 113; Three hundred barrels of alcohol, 1 Bened. 72.) — In re S. Lowen- 
stein (N. Y.S. D.), 3 B. R. 65. 


IV. Witness. 


V. Miscellaneous. 


1. In involuntary bankruptcy, the fees of the counsel of the petitioning cred- 
itor are to be allowed out of the estate. [Citing Jn re Williams, 2 B. R. 28, 
and Jn re O'Hara, 8 Am. Law Reg. (Nn. 8.) 113; Ex parte Plitt, 2 Wall. Jr. 453. 
N. B. The charge for reporting the evidence was disallowed, as contrary to the 
practice of the district.]— In re Waite (Mass. D.), 2 B. R. 146; s.c. 2L. T. 
B. 77. 

2. The petitioning creditor was allowed out of the assets $20, solicitor’s fee, 
but not allowed $200, counsel fee. — In re N. Y. Mail Steamship Co. (N. Y.S. 
D.), 2 B. R. 137. 

3. In involuntary bankruptcy, expenses of the petitioning creditor, incurred 
in obtaining injunctions against parties suing in the State courts, thus saving 
considerable property to the estate, were allowed out of the assets. [Citing Jn 
re Waite, 2B. R. 146; In re Williams, 2 B. R. 28.] —In re J. Schwab (N.Y. E. 
D.), 2 B. R. 155; s.c. 4 Pitts. L. J. (W. 8.) 123 (Aug. 16, 1869) ; 2 Am. L. T. 
106; 3 Balt. Trans. 70. 

4. When the assignees had employed two competent counsel, a charge for the 
services of the son of one of the assignees as attorney and counsel to them was 
disallowed. — In re N. Y. Mail Steamship Co. (N. Y. S. D.), 2 B. R. 137. 

5. Counsel fees for services rendered to the assignee before his appointment, 
were not allowed out of the assets. — Jn re N. Y¥. Mail Steamship Co. (N. Y. 
S. D.), 2 B. R. 137. 

6. A creditor having filed specifications in opposition to the discharge, and a 
jury having been empanelled to try them, the specifications were dismissed for 
insufficiency. Held, that the bankrupt could include in his costs a $10 attorney 
fee, but not the costs of an examination had before the creditor entered his 
objection to discharge. — In re J. D. Eidom (Tex. W. D.), 3 B. R. 39. 

7. An affidavit of the bankrupt is not sufficient proof under G. O. 30, that he 
is unable to pay the costs prescribed by the Bankrupt Act. — In re D. Anderson 
(N. C. D.), 2 B. R. 166. 

8. An order directing that the fees and costs shall not exceed the deposit of 
$50, should be made only after a personal examination of the bankrupt as to his 
means, — In re J. S. Redfield (N. Y. S. D.), 1 Bened. 535. 
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9. An application by a bankrupt for an order that the fees and costs should 
not exceed the deposit of $50 was refused, it appearing on examination of the 
bankrupt that he had incurred debts which were not included in the schedule to 
his petition. — In re J. S. Redfield (N. Y. S. D.), 2 Bened. 71. 

See Assianer, II. 7; III. 14; IV.; Prioriry, 2, 3; Reaisrer, 2. 
Fivucirary Dest.—See Arrest, 1; Discuarcre, IV. 4; V. 1, 2; Fraupv- 

LENT PREFERENCE, 0. 


First MEETING. 

If, on the first meeting in a case of involuntary bankruptcy, it appears that 
notice has not been duly given, the meeting should be adjourned to a day certain, 
But if there is no adjournment, the proceedings fall through, and there must be a 
new warrant. — Jn re J. F. Schepeler (N. Y. 8S. D.), 3 B. RB. 42. 

See AssiGneg, I. 6. 


Forms. 
VI.—See Fess, IT. 
XXII. — See Proor, I. 1. 
XXXV.— See Discuaneg, I. 1. 
XLV.— See Examination, 2. 
LI. —See Discuareg, I. 1; IV. 2. 
LIL. — See Specirications. 
LIV. — See Crepitror’s Perrrion, 5, 6, 8, 9; Discuarae, IV. 6. 

LXII. —See Trusrtex, 1. 


FRAUDULENT PREFERENCE. 


1. A fraudulent transfer, made before the passage of the Bankrupt Act, is no 
ground for refusing a discharge. [Citing In re Rosenfield, 1 B. R. 161.] —In 
re E. Hussman (Ky. D.), 2 B. R. 140; s.c. 1 Ch. L. N. 177; 2 L. T. B. 53. 

2. A payment by an insolvent debtor to a creditor, if not made in contem- 
plation of bankruptcy, or with the knowledge of the creditor that a fraud on the 
Bankrupt Act is intended, is not such a fraudulent preference as to be ground 
for refusing a discharge. Semble, that a payment may be such a preference as to 
be an act of bankruptcy under § 39, and yet not ground for refusing a discharge 
under § 29. (Citing Fidgeon v. Sharpe, 5 Taunt. 541; Morgan v. Brundrett, 


5 B. & Ad. 289; Ex parte Simpson, 1 De G. 9; Buckingham v. McLean, 13 - : 


How. 150; Denny v. Dana, 2 Cush. 160.]—Jn re W. S. Locke (Mass. D.), 
2B. R. 123; In re J. H. Burgess (Mass. D.), 3 B. R. 47. 

3. Property was transferred by a debtor to his creditor to satisfy an obligation ; 
the creditor knew that the debtor owed him more than he could pay, but did not 
know that he had other creditors. Within four months after the transfer the 
debtor was adjudged an involuntary bankrupt. Held, that the assignee could 
not maintain trover against the creditor. (Citing In re Black, 1 B. R. 81; 
Thompson v. Thompson, 4 Cush, 127; Lee v. Kilburn, 3 Gray, 594.] —Wads- 
worth v. Tyler (Conn. D.) 2 B. R. 101: s.c. 2 L. T. B. 28. 

4, A conveyance, though out of the usual course of business, made by an 
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insolvent debtor, held valid, the presumption of fraud being rebutted. — Lee v. 
Franklin Ave. German Savings Inst. (Mo. E. D.), 3 B. R. 53; 8.c. 1 Ch. L. N. 
370. 

5. A preference is still a preference, though the debt preferred is fiduciary, 
and though the creditor asks for his money. — Jn re H. E. Dibblee (N.Y. 8. 
D.), 2 B. R. 185. 

6. A preference is no less a preference, because security was promised at the 
time of contracting the debt, and is finally given in consequence of the pressure 
of the creditor. A mortgage by the bankrupt held, on the facts, a fraudulent 
preference, and set aside on the petition of the assignee. [Citing Haughey v. 
Albin, 2 B. R. 129; Foster v. Hackley, ib. 131; Grow v. Ballard, ib. 69; White 
v. Rafiery, 3 B. R. 53; Akl v. Thorner, 3 B. R. 29; Worseley v. De Mattos, 
1 Burr. 467; Wilson v. Day, 2 Burr. 827; In re Hunt, 2 B. R. 166; In re 
Wright, ib, 155; Atkinson vy. Farmers’ Bank, Crabbe, 529; Shawhan v. Wherritt, 
7 How. 641.]— Graham v. Stark (N. Y. N, D.), 3 B. R. 92; 8... 2 Ch. L. 
N. 73. 

7. Under the United States Bankrupt Act, whether a payment is a preference 
depends on the question whether there is the intent to prefer. There is no con- 
clusive presumption, as in the English law, that payment of an honest, pre-exist- 
ing debt, with part of the debtor's assets, under threats, is not a preference, and 
that payment with the debtor’s whole property is. But a preference under the 
United States Act is no less a preference because it was made under pressure 
(Citing Denny v. Dana, 2 Cush. 172.]—Jn re C. W. Batchelder (Mass. D.), 
3B. R. 37. 

' 8. If a creditor to whom property is transferred has reasonable cause to 
believe that the transfer is made with a view to prevent the debtor's property 
being equally distributed among all the creditors, then he has reasonable cause to 
believe that the transfer is in fraud of the Bankrupt Act, and if made within the 
time fixed by statute before the filing of the petition against the bankrupt, the 
transfer is void, and the assignee can maintain trover against the creditor. It 
is immaterial whether the transfer was voluntary, or was procured by threats 
of legal proceedings. — Foster v. Hackley (Mich. W. D. C. C.), 2 B. R. 131; 
s.c. 1 Ch. L. N. 137; 2 L. T. B. 8; Wilson v. Brinkman (Mo. E. D.), 2 B. R. 
149; s.c. 1 Ch. L. N. 193. 

9. Preferences made by a debtor who knows that he is not able to pay his 
debts in the usual and ordinary course of business, as persons carrying on trade 
usually do, and that his business is broken up, are fraudulent and ground for 
refusing a discharge. (Citing In re Gay, 2 B. R. 114.) — In re A. Lewis (N.Y. 
8. D.), 2 B. R. 145; s.c. 4 Pitts. L. J. (x. 8.) 45 (June 7, 1869) ; 2 L. T. B. 75. 

10. If a creditor has levied on his debtor’s stock of goods, a transfer by the , 
debtor to him of bills and securities as a satisfaction of the debt is a preference, 
if it puts the creditor in a better position than he held under the levy. — Jn re H. 
E. Dibblee (N. Y. 8. D.), 2 B. R. 185. 

11. Bankrupt made a fraudulent transfer of property to S., who paid P., a 
creditor of the bankrupt, out of the assigned property. -The attorney of P. was 
also the attorney of the bankrupt and of S. Held, that his knowledge of the 
fraud was the knowledge of P.—Jn re E. Meyer (N. Y.S. D.), 2 B. R. 137; 
1 Ch, L. N. 210. 
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12. If a transfer by a debtor not in the usual course of business is made to a 
creditor who knows that the debtor is insolvent, the creditor is prima facie to be 
taken as having reasonable cause to believe that the transfer was made contrary 
to the Bankrupt Act, and, unless the presumption is rebutted, he will not be 
allowed to prove his debt without surrendering the property transferred. [Citing 
Shawhan v. Wherritt, 7 How. 627; Ogden v. Jackson, 1 Johns. 373.]— In re A, 
M. Kingsbury (N. Y. N. D.), 3 B. R. 84. 

13. The maker of a note, being insolvent, transferred to an accommodation 
indorser bills of third parties, for the purpose of taking up the note, and the 
indorser took it up some days before it was due. The indorser knew that the 
maker was insolvent, but the holder did not. Held, that the assignee could 
recover from the indorser the value of the bills transferred to him as a fraud- 
ulent preference. — Akl v. Thorner (Ohio S. D.), 3 B. R. 29; 8. c. 4 Pitts, 
L. J. (¥. 8.) 78 (July 5, 1869); 1 Ch. L. N. 337; 2 Am. L. T. 104. 

14. A. knowing B. to be insolvent, bought from him a stock of goods for 
which he paid partly in cash and partly by cancelling a previous debt due from 
B. to himself. In an action by B.’s assignee against A. to recover the value of 
the goods, held, that the sale was wholly void, and that A. could not be allowed 
for the cash paid to B. and used by B. in paying his general creditors. — In re J. 
R. McDonough (Mo. W. D.), 3 B. R. 53; 8. c. 4 Pitts. L. J. (x. s.) 110 (Aug. 
2, 1869); 1 Ch. L. N. 361. 

15. The defendant transferred all his property to a creditor, C., on condition 
that C. should support him. After the defendant had been subsequently adjudged 
a bankrupt, but before an assignee was appointed, the plaintiff, another creditor, 
brought a bill in equity against the defendant, asking that the transfer should be 
set aside. The transfer was declared void, but C. was allowed to retain the 
property which would have been exempt under the Bankrupt Act. [It also 
seems to be said that he might prove for his debt, but the language of the case is 
not clear on this point.]— Brock v. Terell (Miss. 8. D.), 2 B. R. 190. 

16. A., before the passage of the Bankrupt Act, made a sale of property to B. 
Creditors of A. brought a bill in a State court to have the sale set aside as 
fraudulent. Subsequently A. filed his petition in bankruptcy. An assignee was 
appointed and was made a party to the suit in the State court. That court 
decreed that the sale should be held void, and that the property should be given 
up to the assignee. The same creditors who had brought this bill opposed the 
discharge of the bankrupt, on the ground that he had concealed his assets by not 
including the property so sold in his inventory. Held (1), that the judgment of 
the State court was conclusive as between the bankrupt and the opposing cred- 
itors, and semble, the assignee having been a party, it was conclusive as between 
.the bankrupt and all the creditors; (2) that the omission from the inventory 
of the property sold, was a concealment of assets and ground for refusing a dis- 
charge ; (3) that the sale was fraudulent in fact and not merely constructively, 
so held on the facts, especially on the retention of the property by the seller. 
[Citing Dale v. Arnold, 2 Bibb, 605; Handley v. Webb, 3 J. J. Marsh. 643; 
Allen v. Johnson, 4 J. F. Marsh. 235; Lyne v. Bank of Kentucky, 5 J. J. Marsh. 
545; Woodrow v. Davis, 2 B. Monr. 298; Waller vy. Cralle, 8 B. Monr. 11; 
Jarvis vy. Davis, 14 B. Monr. 532; Robbins v. Oldham, 1 Duv. 29; Enders v. 
Williams, 1 Metcalfe (Ky.), 350; Hamilton vy. Russel, 1 Cr. 310; United States 
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y. Hooe, 3 Cr. 73; Meeker v. Wilson, 1 Gall. 419 ; Phettiplace v. Sayles, 4 Mason, 
312; Brooks v. Marbury, 11 Wheat. 79; Conard v. Atlantic Ins. Co., 1 Pet. 
386; Warner v. Norton, 20 How. 448; Clifion v. United States, 4 How. 242.) — 
In re E. Hussman (Ky. D.), 2 B. R. 140; 8. c. 1 Ch. L. N. 177; 2 L. T. 
B. 53. 

See Act or Bankruptcy, 1-7; Assicner, II. 5; Ill. 2-4, 8, 9, 11, 12; 
Bankrupt ACT, WHEN IT TAKES EFFECT, 1; CONFESSION OF JUDGMENT ; CRED- 
ror’s Petition, 4; Insunction, 2, 3; INsoLvEeNcy, 3, 6; MortGaGeE, 4-8; 
Partnersuip, 4, 5; Proor, I. 4-7; Ramroap; Specirications, 3, 4; STATE 
Inso_vENT Laws, 3; SUFFERING PROPERTY TO BE TAKEN. 


FRAUDULENT TraNsFrerR. — See FRAUDULENT PREFERENCE. 


GENERAL ORDERS. 
II. —See Examination, 2; Fees, II. 
V.— See AMENDMENT, 2; Fees, I. 2; ReGister, 2-4. 
VII. —See AMENDMENT, 2; DiscnarGe, III. 7; Fess, I. 2. 
XI.—See Fees, I. 2. 
XII. — See Fess, III. 
XIII. —See Assieneg, IIT. 6. 
XIV.— See Petition. 
XVI. —See PartNERSHIP, 7. 
XVII. — See II. 2. 
XVIII. — See Partnersurr, 1-3. 
XIX.— See Exemprep Property, 1. 
XXIV.—See Specrrications, 5. 
XXIX.—See Prioriry, 5. 
XXX.—See Fess, I. 2; V. 7-9. 
XXXI.— See Fees, III. 2; V. 1-8. 
XXXII. —See AMENDMENT, 2. 
Huspanp Wire. — See Marriep Woman; WIFE. 
IMPRISONMENT. — See ARREST. 


INJUNCTION. 

1. A. filed a libel in rem for collision, and attached the vessel, which had be- 
longed to the bankrupt, but was then in possession of his assignee. The collision 
had occurred before the adjudication. A. was enjoined from holding or inter- 
fering with the vessel. [Citing Harlan v. Nassau, Bl. Prize Cas. 199; The 
Nassau, 4 Wall. 634.]— In re People’s Mail Steamship Co. (N.Y. 8. D.), 2 B. 
R. 170. 

2. A creditor filed his petition to have A. adjudged a bankrupt,, and also that 
B., to whom he alleged that A. had fraudulently transferred goods, might be 
enjoined from disposing of them. Held, that, after appointment of an assignee, 
proceedings by him against B. for having sold these goods must be by separate 
proceeding, and not merely by way of contempt against B. for having violated 
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the injunction, [The case is very blindly reported. ]— Creditors v. Cozzens (Mo, 
E. D.), 3 B. R.73; s.c. 2 West. Jur. 349; 4 Pitts. L. J. (av. s.) 236. 

3. A creditor's petition joined a prayer for an injunction against A., to whom 
the debtor had assigned his property for the benefit of creditors. The court 
enjoined A. from making any payments, but allowed him to go on and sell the 
assets, and intimated that the injunction would be dissolved by an adjudication 
of bankruptcy, and that then it would be necessary to proceed against A. by a 
separate bill. — Zn re Kintzing (Mo. E. D.), 3 B. R. 52. 

4. An injunction to stay proceedings in a State court against a bankrupt, to 
await the determination of the question of discharge, is terminated by the grant- 
ing of the discharge, and no motion to dissolve it is necessary. — Jn re V. G. 
Thomas (N.J.D.), 3 B.R. 7. 

5. On a motion by A. to discharge from a warrant, which had been issued 
under § 40, goods alleged to belong to the debtor in the hands of A., and also to 
dissolve an injunction restraining A. from dealing with such goods. Held, — 

(1) That the motion might be heard, though the order on the debtor to show 
cause had not been returned. 


(2) That the title to the property in the goods could not be decided on this 
motion. 

(3) That under § 40 an injunction might be issued without notice. [Citing In 
re Wallace, 2 B. R. 52; s.c. 3 Am. Law Rev. 174; Ex parte Donaldson, 61. R. 
R. 199.] 

(4) That it was of no consequence that the order for the warrant directed the 
exemption of those goods which are exempted under the Act, &c., of March 2, 
1868, instead of 1867. 

(5) That the warrant was good, though it did not issue against the body of the 
debtor, but against his goods only. 

(6) Semble, that an allegation in a creditor’s petition that an act of bankruptcy 
was committed within six months before the petition, and on a certain day, is 
sufficient. 

(7) Semble, that none of the statements in a creditor's petifion need be 
made on personal knowledge, though it is otherwise with the accompanying 
depositions. 

(8) That a creditor can maintain a petition if he has sold goods to the debtor 
before an act of bankruptcy, though he has not demanded payment till after- 
wards. 

(9) That A. has no right to be heard on points (6), (7), or (8), nor to allege 
that the order on the debtor to show cause was not returned on the return day.— 
In re Muller (Oregon D.), 3 B. R. 86; s.c. 2 L. T. B. 33. 

See Assicner, III. 4,6; Stay or PRrocrEpINGs. 


INSOLVENCY. 


1. ‘* Insolvency,” when applied to traders, means inability to pay debts in the 
ordinary course as persons carrying on trade usually do. [Citing Bayly v. Scho- 
field, 1 M. & S. 338; Thompson v. Thompson, 4 Cush. 127; Lee v. Kilburn, 3 
Gray, 594; Barnard vy. Crosby, 6 All. 331; Herrick v. Borst, 4 Hill, 650; Buck- 
ingham v. McLean, 13 How. 150; Merchants’ Nat. Bank v. Truax, 1 B. R. 146; 
In re Black, Ib. 81.]— In re B. C. Gay (Me. D.), 2B. R. 114. 
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2. A person is insolvent, within the meaning of the Bankrupt Act, who is 
wholly unable to meet his engagements and pay his debts in the ordinary course 
of business, as persons in trade usually do. [Citing Thompson v. Thompson, 
4 Cush. 127; Lee v. Kilburn, 3 Gray, 594; Spratt v. Hobhouse, 4 Bing. 173; 
Buckingham v. McLean, 13 How. 150; Merchants’ Nat. Bank v. Truaz, 1 B. R. 
146; In re Black, Ib. 81; In re Gay, 2 B. R. 114; In re Lewis, Ib. 145; Morgan 
y. Mastick, Ib. 163.] — Graham y. Stark (N.Y.N.D.), 3 B. R.92; 8.c. 2 Ch. L. 
N. 73. 

3. A trader, unable to pay his debts in the ordinary course of business, is 
prima facie insolvent; but in the case of a farmer it is otherwise, and the creditor 
petitioning to have him declared a bankrupt must prove the insolvency, and the 
intent by a transfer to give a preference. — Miller vy. Keys (S. C. D.), 3 B. 
R. 54. 

4, Insolvency imports a present inability to pay. If a man’s debts cannot be 
made in full out of his property by levy and sale on execution, he is insolvent 
within the meaning of the Bankrupt Act. [Citing Herrick v. Borst, 4 Hill, 652; 
Buckingham vy. McLean, 13 How. 150; Merchants’ Nat. Bank v. Truaz, 1 B. R. 
146; Foster v. Hackley, 2 B. R. 131.] — In re Randall (Oregon D.), 3 B. R. 4; 
s.c. 1 Ch. L. N. 209; 4 Pitts. L. J. (x. s.) 314; 2 L. T.B. 69. 

5. If a man’s property, if sold, would not produce enough to pay his debts, 
he is insolvent within the meaning of the Bankrupt Act. [Citing Herrick v. Borst, 
4 Hill, 652; Buckingham v. McLean, 13 How. 150; Merchants’ Nat. Bank v. 
Truaz, 1 B. R. 146; Foster v. Hackley, 2B. R.131.] — In re J. L. Wells (Nev. 
D.), 3B. R.95; s.c. 2 Ch. L. N. 49. 

6. A creditor has ‘‘ reasonable cause to believe” his debtor insolvent if he is 
cognizant of facts or circumstances which would lead any prudent man to the 
making of inquiries. — Jn re J. R. McDonough (Mo. W.D.), 3 B. R.53; 8.0. 4 
Pitts. L. J. (x. Ss.) 110 (Aug. 2, 1869); 1 Ch. L. N. 361. 

See FRAUDULENT PREFERENCE, 3, 9. 

Inventory. — See AMENDMENT, 1; AssIGNEE, IIT. 5; Discuarcr, V.3; Frrs, 

1.2; FRavpULENT PREFERENCE, 16; ParTNERSHIP, 11; 1. 
Invotuntary Bankruprcy. — See Acr or Bankruptcy; ADJUDICATION; 

AssIGNEE, L.1; I1.7; Ill. 6; Arrorney, 3; Crrcurr Court, 1, 2; Com- 

MERCIAL Paper ; CrepiTor’s Petition ; Discnarce, Il. 10; IV. 1; 

DismissaL OF Petition; Frees, V. 1-3; First Meeting; Fravpunent 

PREFERENCE, 2, 3, 8; Lyguncrion, 2, 3,5; INsotvency, 3; Lien, 1; Mar- 

RIED Woman; Morraace, 6; Partnersuip, 1, 2,6; PLEapING; Prioriry, 

2, 3; Proor, I. 6, 7; Surrertne Property TO BE TAKEN; TRIAL BY 

Jury, 2. 


JUDGMENT. 


1. The sheriff levied under a judgment in favor of A.; afterwards the marshal 
levied and sold on a judgment in favor of B. Held, that A. was not entitled to 
the proceeds of the sale in the marshal’s hands, because what the marshal sold 
was the debtor's rights subject to As’s levy.— In re W. G. Jordan (N.C.D.), 
3B. R. 45, 

2. Judgment without levy creates no lien in North Carolina. [Citing Smith v. 
Spencer, 3 Ired. 256.] —In re M. McIntosh (N.C. D.), 2 B. R. 158. 


~~ 
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3. In North Carolina, judgment without execution is not a lien, and this though 
the execution was enjoined by military authority. — Jn re J. A. Mebane (N.C. D.), 
3 B.R. 91. 

See Arrest, 2; CONFESSION OF JUDGMENT; DiscHarGE, V. 1; Dismissar 
oF Petition ; Execution; FRAUDULENT PREFRENCE, 16; Priority, 5; Sray 
OF PROCEEDINGS, 2. 


JURISDICTION. 

Where a party outside of the district has appeared by attorney, the court has 
jurisdiction of him, and he cannot withdraw his appearance on the ground that 
it was made by mistake, without the leave of the court or of the opposite party.— 
In re I, Ulrich (N. Y.S.D.), 3 B. R. 34. 

See Crrcuir Court; 


Jury.—See TrIaL By JuRY. 


LIEN. 

1. Semble, that a lien acquired in good faith after the act of bankruptcy, but 
before the filing of the creditor's petition, will be preserved in bankruptcy, 
[Citing McLean v. Meline, 3 McLean, 200.]— Wallace v. Conrad (State Pa. Dist. 
Ct.), 3 B.R. 10; s.c. 26 Leg. Int. 252. 

2. Avendor’s lien is not waived by taking a subsequent mortgage on the land. 
—Inre G. Bryan (Ga. 8.D.), 3 B. R. 28. 

3. In New Jersey, a mechanic’s lien does not attach till claim filed, and there- 
fore, if a claim is filed after the filing of a petition in voluntary bankruptcy, though 
for work done for the bankrupt before the date of his petition, the lien will not 
be regarded in the bankruptcy proceedings. [Citing Morris County Bank v. Rock- 
away Man. Co., 1 C. E. Green, 150; Inre Bernstein, 61. R. R. 222; Inre Schnepf, 
Ib. 214; In re Smith, 1 B. R. 169; Pennington v. Sale, Ib. 157; Jones v. Leach, 
Ib. 165; In re Ellis, Ib. 154; In re Housberger, 2 B. R. 33.] —JIn re J. R. Dey 
(N.Y. 8. D.), 3B. R. 81. 

See ConFEssION OF JUDGMENT; EXECUTION; JUDGMENT; MorrTaGacg, 1, 
2; Prioriry, 1, 4,5; Rent, 2; Sate or IncuMBERED Property; SECURED 
Crepitor; Stay OF PROCEEDINGS. 

Locus Sranp1.— See Assicner, II. 7, 8; Crepiror’s Petition, 8; 
cHarGE, III. 1, 2; Insuncrion, 5. 


Marriep Woman. 

1. A married woman, not authorized by statute to make contracts, may avail. 
herself of her coverture, to defeat a debt which it is attempted to make the ground 
of involuntary proceedings. — Jn re C. H. Slichter (Minn. D.), 2 B. R. 107. 

2. A creditor’s petition, praying that A., a married woman, might be adjudged 
a bankrupt, was founded on a promissory note of A. It did not purport on its 
face to bind her separate estate, and the petition did not allege that the note was 
given for the benefit of A.’s separate estate, nor that A. was engaged in trade. 
Held, that it did not sufficiently appear that, by the law of New York, the note 
was one which bound A. ; and the petition was dismissed, but leave was given to 
amend within twenty days on payment of $25 costs.— In re C. M. Howland 
(N.Y. N.D.), 2 B. R. 114. 
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— See Assicner, III. 6; Fres, I. 
Meetincs. — See ADJOURNMENT ; First MeetinG ; Seconp anp Tuirp 
MEETINGS. 
MeEsNnE Process. —See Acr or Bankruptcy, & 
MeEssENGER. — See MarsHat. 


MOortGaGe. 


1. A mortgage, embracing property partly in one State and partly in another, 
was recorded in the first, but not in the second. By the laws of the second, a 
mortgage is not good against creditors unless recorded. Held, that in bankruptcy 

the mortgage was a valid lien on the property in the first State, but not on that 
- in the second.— In re Soldiers’ Business, &c., Company (N. Y.S.D.), 2 B. R. 
162. 

2. A mortgage given to secure past advances, as well as a loan at the time, is 
a good security as to both, but, after the appointment of the assignee, the mort- 
gagee has no right to take possession of the mortgaged property ; and, on petition 
of the assignee, he will be ordered to return it, if taken, or account for its value. 
—Inre I. M. Rosenberg (N. Y.S. D.), 3 B.R. 33. 

3. There is an equity of redemption in a chattel mortgage independent of 
statute, and on bill brought in the Circuit Court for the District of Massachusetts 
by the assignee of the bankrupt mortgagor, the mortgagee was enjoined from 
selling under a power in the mortgage deed. The remedy given by Mass. 
Gen. Sts. c. 151, §§ 4, 5, is not exclusive. [Citing Slade v. Rigg, 3 Hare, 35; 

Whitfield v. Parfitt, 15 Jur. 852; Wayne v. Hanham, Ib. 506; Patchin v. Pierce, 
12 Wend. 61; Dunn v. Massey, 6 A. & E. 479; Gordon v. Hobart, 2 Sumn. 401.] 
— Foster vy. Ames (Mass. D.C. C.), 2 B. R. 147. 

4. If a mortgagee of a stock of goods permits the mortgagor to retain pos- 
session and to sell the same, the mortgage will be held fraudulent, though duly 
recorded. [Citing Collins vy. Myers, 16 Ohio, 547; Freeman v. Rawson, 5 Ohio 
St. 1; Harman v. Abbey, 7 Ohio St. 218.]— Jn re Manly (Ohio S. D.), 3 B. R. 
75; 8. c. 2 L. T. B. 89. 

5. In a suit by the assignee against a mortgagee of the bankrupt it appeared 
that the mortgage provided that the mortgagor should keep possession of the 
goods mortgaged and sell the same as the agent of the mortgagee, accounting for 
the proceeds, till the mortgage debt was paid. Held, that this provision was not 
necessarily fraudulent. [Citing Lienau v. Moran, 5 Minn. 482; Woody. Lowry, 
17 Wend. 492; Edgell v. Hart, 9 N. Y. 213; Ford v. Williams, 13 N. Y. 577; 
Gardner vy. McEwen, 19 N. Y. 123.]— Hawkins v. First Nat. Bank of Hastings 
(Minn. D.), 2 B. R. 108. 

6. A mortgage by an insolvent debtor to secure a pre-existing debt is a fraud- 
ulent preference and an act of bankruptcy. In re E. P. Rogers (N. Y. 8. D.), 
2B. R. 129. 

7. Mortgage held a fraudulent preference, it being out of the regular course 
of business, and the mortgagor being insolvent. [Citing Buckingham v. McLean, 
13 How. 150.]— In re Palmer (Wis. D.), 3 B. R. 74; 8. c. 2 Am. L. T. 107, 

8. A mortgage held on the facts to have been a fraudulent preference made 
when the debtor knew he was insolvent.— In re B. C. Gay (Me. D.), 2 B. R. 
114, 
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See Assicner, IT. 4, 5; IIL. 7, 9; Creprror’s Peririon, 3; Frauputenr 
Prererence, 6; Lien, 2; Parrnersuip, 8; Prioriry, 4; Proor, I. 4, 6; 
Sate or IncumBERED Property, 1; Securep Creprror, 1, 3; Stay or 
PROCEEDINGS, 1. 


Notice.—See Discnarcr, IV. 11; Examination, 1; First Mererng; 
FRAUDULENT PREFERENCE, 11; INguNcTION, 5. 


PARTNERSHIP. 

1. The members of a dissolved firm may be adjudged bankrupts on the petition 
of one of them, if there are partnership assets. —IJn re E. Foster (N. Y. 8. D.), 
3B. R. 57. 

2. The members of a dissolved firm may be adjudged involuntary bankrupts * 
on one petition, if there are joint debts. [N. B. There were joint assets also, 
Citing McDaniel v. King, 5 Cush. 469; In re Crockett, 2 B. R. 75.]—In re G. 

illiams (Mass. D.), 3 B. R. 74. 4 

3. A. filed his individual petition. The schedule showed that some of the 
debts were debts of a firm composed of A. and B., and some were debts of an- 
other firm composed of A. and C.; and the inventory showed that some of the — 
assets belonged to A. and B., and some to A. and C. The firm of A. and B. had 
been dissolved at the date of the petition; the firm of A. and C. had not. The 
court refused to adjudge A. a bankrupt until B. and C. had become parties to 
the proceedings. [Citing Jn re Little, 1 B. R. 74.] — In re D. Winkens (N. Y. 
S. D.), 2 B. R. 113. 

4. A. and B., partners, dissolved partnership except so far as necessary to 
continue the same for final settlement, and A. transferred all his share in the as- 
sets of the partnership to B., to be employed in payment of the partnership debts. 
Subsequently B. executed a voluntary assignment of all the partnership assets to 
C., to be employed in the payment, first of partnership debts, and afterwards in 
payment of his separate debts. B. having afterwards become a bankrupt, his 
assignee petitioned to have the assignment to C. set aside as void. Held, that 
there must be an adjudication of bankruptcy against both A. and B. before pro- 
ceedings could be had in bankruptcy to recover the property from C. [Robb v. 
Mudge, 14 Gray, 534, distinguished.] — In re T. S. Shepard (N. Y. S. D.),3 
B. R. 42. 

5. A conveyance of firm property by an insolvent partnership to a creditor 
with intent to prefer him cannot be set aside, more than six months after the con- 
veyance, if at that time only one of the partners has been adjudged bankrupt. 
[Citing Parker v. Muggridge, 2 Story, 347; Ayer v. Brastow, 5 Law Rep. 498; 
Fern v. Cushing, 4 Cush. 357.] — Forsaith v. Merritt (Mass. D.), 3 B. R. 11; 
s.c. 2 Am. L. 'T. 123. 

6. A member of a firm having been adjudged bankrupt on his own petition 
without notice to his copartners, his assignee petitioned that the firm might be 
adjudged bankrupt. Held, that this proceeding was proper ; and it being admitted 
that the firm was insolvent, it must be adjudged bankrupt. Jn re J. W. Grady 
(S. C. D.), 3 B. R. 54. 

7. Proceedings in the case of the bankruptcy of one partner stayed, the other 
partner having brought a petition in another district. ['The facts are imperfectly 
given. ]— Jn re M.C. Smith (Mass. D.), 3 B. R. 15. 
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8. A chattel mortgage need not be under seal. A mortgage of firm property 
signed by one partner in the firm name and sealed, to which the other partner has 
subsequently assented by parol, binds the firm. (Citing Tapley v. Butterfield, 1 
Met. 515; Cady v. Shepherd, 11 Pick. 400; Swan v. Stedman, 4 Met. 548; 
Skinner v. Dayton, 19 Johns. 513; Smith vy. Kerr, 3 Comst. 144.] — Hawkins v. 
First Nat. Bank of Hastings (Minn. D.), 2 B. R. 108. 

9. A joint and several bond by the members of a firm, though given for a firm 
debt, may be proved against the separate estates of the partners. [N. B. In this 
case the bond was not proved against the joint estate. Citing In re Farnum, 6 
Law Rep. 21; Borden v. Cuyler, 10 Cush. 476 ; Mead v. Nat. Bank of Fayetteville, 
2B. R. 65.] — In re E. Bigelow (N. Y. 8. D.), 2 B. R. 121; s.c. 2 L. T. B. 41. 

10. The two partners of a firm signed a bond to the United States, not as a 
firm transaction, but in their individual capacities and for the accommodation of 
the principal. They afterwards became bankrupt. Held, that the United States 
was not entitled to be paid out of the joint assets till the partnership creditors 
had been paid. Jn re W. A. Webb (Ohio S. D.), 2 B. R. 183; s. c. 4 Pitts. L. 
J. (Nn. s.) 43 (June 7, 1869); 2 L. T. B. 87. 

11. A bankrupt must include in his inventory the property of a firm of which 
he is a member, though the firm has not been adjudged bankrupt. The assignee 
will be tenant in common with the other partner. Jn re J. H. Beal (Mass. D.), 
2B. B. 178; s.c. 2 L. T. B. 95. 

See ATTORNEY, 1; CommerciaL Paper, 7; Creprror’s Petition, 3, 7, 8; 
Proor, I. 9. 


PETITION. 
1. A petition, schedule, and inventory, so badly written as to be illegible, 
were not allowed to be filed. Anon. (N. Y. N. D.) 3B. R. 15; s.c. 1b. 78. 
2. Leave to file a creditor's petition in which the judge’s name was wrongly 
given, refused. Anon. (N. Y. N. D.) 3B. R. 31. 
See AMENDMENT; AssiGNEg, III. 5-14; Creprror’s Petition; Fees, I. 
2; InveNTORY; SCHEDULE. 


PLEADING. 


The answer to a creditor's petition need not be under oath. Semble, that if 
the answer is not made by the return day, the respondent cannot claim a trial by 
jury as of right. In re Gebhardt (Mo. E. D.), 3 B. R. 63. 

See AssiGneg, III. 8, 12; Booxs or Account, 7; Commerctat Paper, 5; 
Crepiror’s Petition, 3-6, 8,9; Marrrep Woman, 2; Specirications, 5. 


PREFERENCE. — See FRAUDULENT PREFERENCE. 
PREFERRED Dent. — See Priority. 
Presumption. — See BurDEN OF PROOF. 


Priority. 


1. In bankruptcy the lien of a State for taxes has priority over the liens of in- 
dividuals, other liens of a State rank with the liens of individuals according to 
their dates, claims of the State not secured by lien are postponed to the liens of 
individuals. Jn re Brand (W. Va. D.), 3 B. R. 85; s. c. 2 L. T. B. 66. 
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2. The claim of an attorney for services rendered to the bankrupt in opposing 
a petition in involuntary bankruptcy is not a preferred debt. — In re N. Y. Mail 
Steamship Co. (N. Y. 8. D.) 2 B. R. 170. 

3. The fees and expenses of the counsel of the bankrupt in involuntary pro- 
ceedings were ordered to be paid out of the assets; if the register and assignee 
should in writing approve, on the ground that his services had benefited the estate, 
—Inre H. B. Montgomery (N. Y. 8S. D.), 3 B. R. 35. 

4. The only assets of a bankrupt was land under mortgage, which was sold by 
order of court. Held, that the costs of the bankruptcy proceedings should be 
paid out of the proceeds in preference to the mortgage. [This case is so imper- 
fectly reported that it is impossible to tell whether the above is the point really 
decided. ] — Jn re J. B. Whitehead (Ga. 8. D.), 2 B. R. 180. 

5. Allthe unexempted assets were subject to the lien of a judgment, and were 
sold. Held, that the proceeds should be applied (1) to the cost of proving the 
lien and (2) to the discharge of the lien in preference to the payment of the costs 
and fees attending the administration of the estate. Semble, that the property 
set apart as exempted is discharged from the lien. [Citing U. S. v. Hooe, 3 Cr, 
73; Beaston v. Farmers’ Bank of Delaware, 12 Pet. 102; Phillips v. The Thomas 
Scatlergood, Gilp. 1; U. S. v. Sheriff of Charleston, Bee, 196.]— In re A. Ham- 
bright (S. C. D.), 2 B. R. 157; s. c. 1 Ch. L. N. 201; 2 L. T. B. 61. 

See ApgupicaTion; AssiGNex, II. 3; Parrnersuip, 10; Rent, 2; 
CURED CREDITOR. 

Process.— See ATracHMENT; Execution; Strate Process; SuFFERING 
PROPERTY TO BE TAKEN. 


Proor. 
I. What debts can be proved. 


1. If a promissory note made by the bankrupt is sold in good faith after the 
commencement of bankruptcy proceedings, the purchaser of the note may prove 
it, the deposition in Form 22 being altered to suit the case. — In re G. A. Mur- 
dock (Mass. D.), 3 B. R. 36. 

2. The wife of the bankrupt admitted to prove as a creditor for money of her 
own deposited in the hands of her husband. — Jn re E. Bigelow (N. Y.S. D.), 2 
B. R. 170. 

3. When a note void between the original parties is pledged to a third party, 
as collateral security for an amount less than that of the note, such third party 
may prove the whole of the note against the estate of the bankrupt and receive 
a dividend thereon; such dividend, however, not to exceed the amount to secure 
which the note was pledged. [Citing Garlick v. James, 12 Johns. 145; Bowman 
v. Wood, 15 Mass. 534; Depuy v. Clark, 12 Ind. 427; Ex parte Crossley, 3 Bro. 
C. C. 237; Ex parte Blorham, 6 Ves. 449; Ex parte Lee, 1 P. Wms. 782.)— 
Bailey vy. Nichols (Ohio N. D.), 2 B. R. 151; s. c. 1 Ch. L. N. 185; 2 L. T. 
B. 60. 

4. An insolvent agreed to pay an attorney $500 for preparing his petition, &c., 
in bankruptcy, and gave him a mortgage on his property to secure the same. 
Held, that the mortgage was void, but that the attorney could prove his claim. — 
In re T. C. Evans (Tex. W. D.), 3 B. R. 62. 
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5. A debtor gave several of his notes as part of one transaction; afterwards 
he transferred property to the payee of the notes, intending to give him a fraud- 
ulent preference, the payee being cognizant of such intent. Some time after this 
transfer the payee indorsed the value of the property received on some of the 
notes. Held, that the payee could not prove against the estate of the maker on 
any of the notes, without giving up the property which had been transferred to 
him.— In re A. M. Kingsbury (N. Y. N. D.), 3 B. R. 84. 

6. A creditor who has taken a mortgage from the bankrupt in fraud of the 
Bankrupt Act cannot prove his debt, though he surrenders his security. [Citing 
In re Princeton, 1 B. R. 178.]— In re C. C. Colman (N. Y. N. D.), 172. 

7. Creditors who have received an unlawful preference cannot prove their debt 
in involuntary proceedings in bankruptcy begun within six months after taking 
the preference, and this though they have declared that it was their intention to 
hold the property which they had got by the preference in trust for all the cred- 
itors. —In re J. J. Walton (Oregon D.), 2 Am. L. T. 121. 

8. A fine imposed as a punishment for a crime cannot be proved by a State in 
bankruptcy. [Citing Gray v. Bennett, 3 Met. 526; Carver v. Braintree Manuf. 
Co., 2 Story, 432; People v. Spalding, 10 Paige, 284; Spalding v. People, 7 Hill, 
301; Spalding v. People, 4 How. 21.)—Jn re R. Sutherland (Oregon D.), 3 B. 
R. 83; s. c. 8 Am. Law Reg. (N. 8.) 39. 

9. Whether one member of a bankrupt firm can prove against the firm as trus- 
tee of a third party, quere. —In re Mitteldorfer (Va. D. C. C.), 3 B. R. 9. 

See FraupULENT PREFERENCE, 12, 15; 9; Proor, II. 1; 
cuRED CREDITOR. 


II. Proof, how made. 


1. The assignee for value of a chose in action may prove his debt without the 
assignor joining in the deposition, but the deposition should set forth the name 
of the assignor and the date of the assignment. — In re J. Fortune (Mass. D.), 
3B. R. 83. 

2. Proof of a debt cannot be withdrawn, though the instrument can be. Sem- 
ble, that proof may be waived. — Jn re D. Emison (Ky. D.), 2 B. R. 179. 

3. The register cannot allow the withdrawal of proof of a debt after it has been 
allowed, certified, and transmitted to the assignee. — Jn re M. McIntosh (N. C. 
D.), 2B. R. 158. 

4. An order, requiring a creditor to show cause why the proof of a debt made 
by him should not be vacated, ought to be made by the court, and not by the reg- 
ister. — In re F. S. Comstock (N. Y. S. D.), 2 B. R. 171. 

5. The register has power to decide whether proof of a debt is satisfactory, 
subject to the right of any party to have an issue of law or fact certified to the 
judge.— In re H. Bogert (N. Y. S. D.), 2 B. R. 139. 

6. A creditor may correct clerical errors in a proof at any time before the 
final dividend. — In re B. H. Myrick (Ga. S. D.), 3 B. R. 38. 

See Securep Creprror, 1. 


Ill. Effect. 
See Arrest, 2,3; Assicner, IT. 3; Discuarar, III. 1,2; Drvipenp, 3; Sm 


curED Crepitor, 1-3; SpeciricaTions, 4. 
VOL. 1v. 36 


DIGEST OF CASES IN BANKRUPTCY. 


RaILRoapD. 


It is said to have been decided that (1) a railroad company is not a business 
corporation within the meaning of § 37; (2) railroad bonds and coupons are not 
commercial paper within § 39; (3) the payment of interest on coupons after suit 
threatened is not a preference. — In re Opelousas & G. W. R. R. Co., Ex parte 
Tucker (La. D.), 3 B. R. 31. 


Receiver. —See AssiGnee, III. 4; Drvipenp, 3. 


REGISTER. 


1. In proceedings before him, the granting of postponements and adjournments 
is in the discretion of the register. — Jn re L. Hyman (N. Y. 8. D.), 2B. R, 
107. 

2. A register has power, under § 4 and G. O. 5, to order payment of fees to 
officers of the court, out of assets in the hands of the assignee, if such payment 
is not opposed. — In re J. M. Lane (N. Y. S. D.), 2 B. R. 100. 

3. The register has no right to order the bankrupt against his wish to execute 
a deed. — Anon. (Me. D.) 3 B. R. 58. 

4. One adjudged bankrupt, on his own petition, having delayed to surrender 
his assets to the register, was ordered to make surrender immediately, and the 
register was directed to appoint a custodian. — In re J. C. Shafer (N. Y.S. D.), 
2 B. R. 178. 

See AMENDMENT, 2; AssiGNEE, I. 5-7; III. 5; Discuarecr, UI. 7; Divi- 
DEND, 1; ExamrnatTIOon, 2, 4, 5; Frees, I.; Proor, I. 3-5. 

ReMOvAL OF Property. —See DiscnarGe, 5; Specirications, 8, 4. 


Rent. 

1. The bankrupt held his store on a verbal lease ending May 1, 1869, for 
$1600. On Dec. 26, 1868, he surrendered to the register, who turned the goods 
over to the assignee on March 2, who occupied the store up to and not after 
April 1st. On Feb. 1, the landlord executed a written lease to B. for $2000. 
The assignee did not know who was the landlord, nor did he know of the lease 
to B., till the end of April, when demand was made on him for the’ key, which 
he immediately gave up. Held, that he was only bound to pay rent up to the first 
of April, and only at the rate of $1600.— In re T. Merrifield (N. Y. 8. D.), 3 
B. R. 25. 

2. The rent of a storehouse occupied by the bankrupt, and, after the adjudica- 
tion, by the assignee, was ordered to be paid in full. For the rent before the ad- 
judication, the landlord had a lien which he could have enforced by distress, his 
right to which he had never waived; the rent after the adjudication was part of 
the expenses of the custody of the estate. —In re Rose (Md. D.). 3 B. R. 63; 
8. C. 2 Balt. Trans. 625. 


Repievin. —See AssiGner, III. 5. 


RESIDENCE. 


1. In § 11, ‘‘the longest period during such six months” means the longest 
period in which the debtor has resided or carried on business in any district 
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during that time, and not the greater portion of the six months. — In re E. Fos- 
ter (N. Y. 8. D.), 3 B. R. 57. 

2, A. was a member of a manufacturing firm in the district of his residence. 
The firm having failed and stopped business, was allowed gratuitously the use of 
part of an office in an adjoining district ; the books and papers of the firm were 
kept there, the firm sign was put up there, and there A. received and wrote let- 
ters and wound up the business of the firm. The firm had no other office. More 
than six months after the firm’s stoppage, A. filed his petition in such adjoining 
district. Held, that he was not ‘‘ carrying on business” in such district within 
the meaning of § 11.—Jn re W. H. Little (N. Y. S. D.), 2 B. R. 97. 

—See Generat Orvers. 


oF INcuMBERED PROPERTY. 


1. The court may order mortgaged property to be sold on the application of 
the assignee against the wishes of the mortgagee in whose possession the prop- 
erty is, the lien being transferred to the proceeds of the sale. [Citing Houston 
v. City Bank of New Orleans, 6 How. 486; Ex parte Christy, 3 How. 293; Nor- 
ton’s Assignee v. Boyd, 3 How. 426; McLean v. Lafayette Bank, 3 McLean, 185, 
587; s.c. 4 McLean, 430; Buckingham vy. McLean, 13 How. 150; Neal v. Beck- 
with, 2 B. R.82; Ex parte Topham, 1 Madd. 38 n. (a).] — Foster v. Ames (Mass. 
D.C. C.), 2 B. R. 147. 

2. Where an assignee sells land on which there is a lien, without the order of 
the court, but under an agreement with the creditor having the lien, that the land 
shall be sold free of incumbrances, the proceeds, after paying the costs of the 
sale, will be applied in the first place to the discharge of the debt due to the se- 
cured creditor. — In re J. A. Mebane (N. C. D.), 3 B. R. 91. 

3. The court ordered property on which there was a disputed lien to be sold, 
and the proceeds, deducting only the expenses of the sale, to be paid into court. 
In re Columbian Metal Works (N. Y. 8. D.) 3 B. R. 18. 

See Assianeg, II. 4; IV. 1; Circurr Court, 4; Prioriry, 4, 5; Securep 
CrepiTor, 3, 5. 

ScHEeDULE. — See AMENDMENT, 3; Discnarce, III. 4,5; V.3; Drvipenn, 3; 
Fees, I. 2; V.9; Inventory; Perition, 1. 
Seconp anp Tuirp MeretinGs. —See Discuarcr, IV. 12; Fees, I. 2. 


SecurEeD CREDITOR. 


1. A mortgagee may maintain a petition to have property mortgaged to him 
by the bankrupt delivered up to him by the assignee without proving his debt. 
[Mode of proving secured and partially secured debts considered.] — Jn re W. 
C. High (Mich. E. D.), 3 B. R. 46; s.c. 4 Pitts. L. J. (x. 8.) 193 (Oct. 18, 
1869) ; 2 Ch. L. N. 9; 2 Am. L. T. 170. 

2. A creditor proved his debt, alleging that it was secured by deed of trust, 
and being ignorant that by proving he would forfeit his security. He was allowed 
to withdraw his proof. [Citing Ex parte Harwood, Crabbe, 496; Stewart v. TIsidor, 
1 B. R. 129.]— In re Brand (W. Va. D.), 3 B. R. 85; s.c. 2 L. T. B. 66. 

3. A. conveyed land to B. to hold in trust to secure a debt due from A. to C., 
with power of sale. After A. had been adjudged a bankrupt, B., at the request 
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of C., who had not proved his debt, sold the land under his power. Held, that 
A.’s assignee could maintain a bill to set the sale aside. — Davis v. Carpenter 
(Mo. E. D.), 2 B. R. 125. 

4. A creditor secured by a deed of trust allowed to prove his debt, and the 
trustee ordered to sell the estate. — In re F, Rithle (Mo. E. D.), 2 B. R. 175; 
8.c. 1 Ch. L. N. 186; 4 Pitts. L. J. (x. 8.) 5 (May 3, 1869) ; 2 L. T. B. 59, 

5. A creditor whose debt is secured by a deed of trust on property of his 
debtor, has no right, after the bankruptcy of his debtor, to sell under the deed of 
trust, but if he does sell for a fair price, the court, on proof of his debt, and 
payment of cost, may confirm the sale. — Lee v. Franklin Ave. German Savings 
Inst. (Mo. E. D.) 3 B. R. 53; 8. c. 1 Ch. L. N. 370. 

6. A vendor's lien does not pass to the transferee of the note given for the 
purchase-money. — In re S. W. Brooks (Ga. 8. D.), 2 B. R. 149. 

See Assicner, II. 3; III. 1,13; IV.1; Crmcurr Court, 4; Conression or 
JUDGMENT; CrepiTor’s Petition, 3; Execution, 1, 2; FRavDULENT Prer- 
ERENCE, 6, 12; JupGMENT; Lren; MortGaaGe, 1, 2; Proor, I. 3-7; Rent, 
2; Sate or IncuMBERED Property; Stay OF 2. 

Set orr.—See Crepiror’s Petition, 10; FraupULENT PREFERENCE, 14. 


— See ProcEss. 


SPECIFICATIONS. 


1. Specification of opposition to discharge should be sufficiently definite and 
certain to show that there is a fair question, necessary to be determined on evi- 
dence outside the papers before a discharge ought to be granted. — In re S. D. 
Waggoner (N. Y. S. D.), 1 Bened. 532. 

2. Specifications in opposition to discharge held insufficient, as vague and 
conflicting. A charge of concealing assets should allege that the concealment was 
wilful. That the assignee has set aside too much property as exempt, is no 
ground for refusing a discharge. Specifications should set forth the facts relied 
on for defeating the discharge distinctly and not by inference.—Jn re J. D. 
Eidom (Tex. W. D.), 3 B. R. 27. 

3. A mere consignment to an agent is not a transfer, but it may be a removal 
of property out of the district, and so ground for refusing a discharge ; but if it 
be alleged that such removal was made in contemplation of bankruptcy, such 
allegation, though it need not have been made, yet being made, must be proved. 
— Hammond v. Coolidge (Mass. D.), 3 B. R. 71. 

4, A demurrer to a specification in opposition to a discharge, grounded on 
the removal of property from the district, was sustained, (1) because it did not 
allege that the creditor had proved his debt, or was (2) a creditor at the time of 
the removal; and (3) because the specification was too vague. [Citing In re 
Rathbone, 1 B. R. 50.]—Jn re Burk (Oregon D.), 3 B. R. 76; 8s. c. 2 L. T. 
B. 45. 

5. A creditor omitted, through inadvertence, to file his specifications of oppo- 
sition to the discharge until after the lapse ef ten days from the return day of the 
order to show cause. The court allowed him to file them as of a time within 
the ten days.— Jn re H. H. Grefe (N. Y.S.D.), 2 B. R. 106. 

See Arrorney, 2; Booxs or Account, 7; DiscuarGe, III. 7-9; Fess, 
V.6; Triax sy Jury, 1 
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Stamp. 


A power of attorney to represent creditors requires no stamp. — In re B. H. 
Myrick (Ga. 8. D.), 3 B. R. 38. - 
Strate Courts. —See Arrest; AssiGNee, III. 6; FraupuLent PREFERENCE, 
16; Lysuncrion, 4; Stare Process; State Inso_tvent Laws; Stay or 
PROCEEDINGS. 


Strate Exemption Laws. — See Exemprep Property, 3-10. 


Strate Insotvent Laws. 


1. A State insolvent law is suspended by the Bankrupt Law, though the peti- 
tioner, under the State law, alleges that his assets are not sufficient to pay fifty 
per cent of his debts, and that he has reason to believe that a majority of his 
creditors would not assent to his discharge. [Citing Sturges v. Crowninshield, 
4 Wheat. 122; Ogden v. Saunders, 12 Wheat. 213; Ex parte Eames, 2 Story, 
$22; Larrabee v. Talbott, 5 Gill, 426; Comm. v. O'Hara, 6 I. R. R. 125; s. c. 
6 Am. Law Reg. (N.8.) 765; Perry v. Langley, 1 B. R. 155.] — Van Nostrand 
v. Barr (Md. State Ct. of Appeals), 2 B. R. 154; s. c. 1 Balt. Trans. 154; sub 
nom. Van Nostrand vy. Carr. 

2. A State insolvent law is not suspended as between citizens of the same 
State by the Bankrupt Act, and therefore, in a suit by a citizen of one State 
against a citizen of the same State, a discharge under a State insolvent law, 
granted on a petition filed after the passage of the Bankrupt Act, is good. [Citing 
Ogden v. Saunders, 12 Wheat. 369; Boyle v. Zacharie, 6 Pet. 348; s.c. Ib. 643; 
Van Nostrand v. Barr, 2 B. R. 154.] — Cassard vy. Kroner (Balt. City Court), 
2 Balt. Trans. 308. 

3. A voluntary assignment to trustees for the benefit of creditors under a State 
insolvent law, untainted by fraud, either against creditors or the Bankrupt Act, 
is valid. [Citing Griswold v. Pratt, 9 Met. 16; Ex parte Ziegenfuss, 2 Ired. 
463 ; Sedgwick v. Place, 1 B. R. 204.] —In re G. A. Hawkins (Conn. State Ct. of 
Errors), 2 B. R. 122; s.c. 34 Conn. 548; 8 Am. Law Reg. (N. 8.) 205 et n. 

4. The Pennsylvania domestic attachment law, at least in cases where the 
indebtedness of the defendant amounts to $250, is suspended by the Bankrupt 
Act.— Tobin v. Trump (Pa. State Dist. Court), 26 Leg. Int. 317. 

See Act oF Bankruptcy, 2, 3; Bankrupr AcT, WHEN IT TAKES EFFECT, 
3, 4; CONCEALMENT OF AsSETS, 3. 


STaTE Process. — See Arrest; AssiGNEE, III. 3, 5; Discuaree, V. 3. 


Stay oF PROCEEDINGS. 


1. Semble, that the court will enjoin a suit to foreclose a mortgage on land of 
the bankrupt, which was begun in a State court after the commencement of bank- 
ruptcy proceedings. Whether it will enjoin such suit brought before the bankruptcy 
proceedings, quere — In re N. Y. Kerosene Co. (N. Y. E. D. C.C.), 3 B. R.31; 
8. C. 2 Balt. Trans. 883. 

2. An injunction restraining creditors from proceeding to collect the amount 
of judgments, under which they had levied on the bankrupt’s property before 
adjudication, was dissolved ; it appearing that the value of the property levied on 
did not exceed the amount of the judgments, and the assignee having taken no 
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steps in the matter since the granting of the injunction, many months previous, 
Whether the court has power to take property out of the hands of the sheriff on 
which he has duly levied, guere. —In re J. G. Wilbur (N.Y. E. D.), 3B.R.71; 
s.c. 2 Am. L. T. 71; 1 Bened. 527. 


See Arrest, 3; AssiGnrs, IIL. 4,7, 9; Insuncrion, 1, 4; PartNersn, 7, 


SurFERING PROPERTY TO BE TAKEN, 


1. If a debtor, being insolvent, or in contemplation of insolvency, and being 
threatened with judgment and execution, does not go into voluntary bankruptcy, 
but allows the execution to be levied, he suffers his property to be taken on legal 
process, and if the effect is to give a preference, he is presumed to have intended 
to do so, and the burden of proof is on him to show that he did not. — Jn re H. 
E. Dibblee (N.Y.S. D.), 2 B. R. 185. 

2. A., having a debt of $300 due him, gave B., to whom he owed $60, a note 
for $300, to the end that B. might sue him on the note, and attach the $300 debt, 
so that D., another creditor, might not attach the debt. eld, that though the 
intent was to defeat D. only, and not creditors generally, yet that it was procuring 
property to be taken on legal process, with intent to give a preference, and, A, 
being insolvent, it was an act of bankruptcy. Semble, it was also a concealment of 
property to avoid its being attached. [Citing O’ Neil v. Glover, 5 Gray, 144.] — 
In ve G, Williams (Mass. D.), 3 B. R. 74. 

3. If an insolvent debtor suffers his property to be taken on legal process, so 
that the natural and probable result will be to give a creditor a preference, he 
will be presumed to have intended to give a preference; and if he could have 
prevented the taking by filing his voluntary petition in bankruptcy, and has not 
done so, he must be held to have ‘ suffered” the property to be taken within 
the meaning of § 39. [Citing Jn re Black, 1 B. R. 81; Avery v. Johann, 3 B. 
R. 36; In re Randall, 3 B. R. 4; Armstrong v. Rickey, 2 B. R. 150.] — In re J. 
L. Wells (Nev. D.), 3 B. R. 95; s.c. 2Ch. L. N. 49. 

See Conression OF JUDGMENT; FRAUDULENT PREFERENCE, 7, 8. 

Suits BY AND AGAINST Bankrupt.— See ARREST ; CONFESSION OF JUDGMENT} 

Discnarce, V. 3; Dismissa, or Petition; FRavuDULENT PREFERENCE, 15, 

16; SurrerInG TO BE TAKEN. 


SUPERSEDING ProcrEepines. —See TRUSTEE. 
SurreNpDER. — See REGIsTeR, 4. 
Taxes. —See Prioriry, 1. 


Triat BY Jury. 


1. Creditors are entitled to a trial by jury on their specifications of opposition 
to the discharge, though they have not specially prayed it. — In re J. H. Lawson 
(Md. D.), 2 B. R. 125. 

2. In involuntary bankruptcy, the proceedings on the return day of the order 
to the debtor may, by consent of parties, be adjourned in all respects as if the 
adjourned day were the return day. Whether, without the consent of parties, 
a jury can be demanded on any day but the return day, quere. —In re G. Pupke 
(N.Y. 8. D.),1 Bened. 342. 

See Freres, V. 6; PLeapinc. 
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TRUSTEE. 


1. A resolution appointing a trustee and committee to wind up the estate 
under § 43 not confirmed, because, (1) the committee consisted only of the 
trustee and one other member; (2) because the trustee was father and accom- 
modation indorser of the bankrupt; (3) because the other member of the 
committee had become a creditor by buying up claims against the estate. Fomn. 
63 should have the affidavit of the bankrupt as well as the certificate of the 
register. — In re W. Stillwell (N. Y. N. D.), 2 B. R. 164. 

2. On the question of the confirmation of a resolution for the appointment of 
a trustee under § 43, which was opposed, the parties desiring the confirmation were 
held the moving parties, and were ordered to file and serve such papers as they 
saw fit in support of their motion within a week, the opposing party to have two 
weeks to file and serve papers in opposition. — Jn re Am. Water-proof Cloth Co. 
(N. Y. E. D.) 3 B. R. 74; 5. c. 1 Bened. 526. 

Variance. — See Books or Account, 7. 
Voiuntary AssiGNMENT. —See AssiGNMENT. 
Warrant. —See Fees, First Meetine; Insuncrion, 5. 


Wirz. —See ConceaLMENT oF Assets, 1, 5; Examination, 6, 7, 10-12; 
Proor, I. 2; Witness, 2. 


WITNESS. 


1, A witness, summoned by a creditor, has no right to be attended by counsel 
at his examination. [Citing Jn re Fredenburg, 1 B. R. 34.] —In re R. Feinberg 
(N.Y. 8. D.), 2 B. R. 137. 

2. The bankrupt’s wife having failed to obey a subpoena as a witness, the court 
issued an order to show cause why a warrant should not issue against her. — Jn 
re G. S. Bellis (N. Y.S.D.), 3 B. R. 65; s.c. 2 Am. L. T. 170. 

3. An attachment of witnesses for refusal to answer certain questions on an 
examination under a commission refused ; the commission not being accompanied 
with interrogatories, nor stating the subjects of inquiry. — Jn re S. Glaser (N.Y. 
8.D. C.C.), 2 B. R. 129. 
See Examination, 10-15. 
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BOOK NOTICES. 


The Public Land Laws of the United States ; with Instructions and Decisions 
appertaining thereto; and all the Congressional and Legislative Acts relating 
to the Public Lands, in the States of California, Oregon, Nevada, Kansas, and 
Nebraska, and the Territories of Alaska, Washington, Idaho, Montana, 
Utah, Colorado, Wyoming, Dakotah, New Mexico, and Arizona, with an 
Introduction to each; together with Practice, Forms, and an Appendix. By 
James C. Zapriskre, Attorney-at-law. San Francisco: H. H. Bancroft & 
Company. 1870. 


Tus thick volume, of near twelve hundred pages, gives not merely the laws 
relative to the public lands of the United States, but much miscellaneous infor- 
mation with regard to these lands themselves. Here in the East the Land Law 
of the United States is almost unknown to the profession, or is, at the most, like 
the Civil Law, matter rather of liberal curiosity than of practical interest ; but, in 
the Western States, especially in those settled within the last twenty years, it is 
matter of prime importance; and in the newly settled States it must form the 
principal part of the law of real property. Of course, as each community be- 
comes older, the need of investigating the original titles becomes, by reason of 
the Statutes of Limitation, less and less every year; but when we learn, as we 
do from Mr. Zabriskie’s book, that there are 67,253,032 acres of surveyed lands, 
belonging to the United States, unsold, to say nothing of the vast regions esti- 
mated to contain 1,338,113,642 acres, which have not been even surveyed for sale, 
it is evident that the land laws are destined to fill, in future, a larger rather than a 
smaller place in the national jurisprudence. 

In this treatise are given the acts of Congress touching the public lands un- 
der the several heads of General Laws; Pre-emption Claims ; Homesteads ; Coal 
Lands and Town Sites; Mineral Lands; Railroads; Indian Scrip; Swamp and 
Overflowed Lands; Military Bounty Lands and Warrants ; Land Patents ; School 
and Internal Improvement Land Selections, &c., &c. Under each head, besides 
the acts of Congress, are given the instructions and opinions of the government 
officers, particularly of the Land Commissioner, relative to the matter in hand, 
and also under the title of Judicial Decisions, a digest of the cases on the same 
subject. It would have been more convenient had these last been put together 
in one place, and there classified under the appropriate heads ; under the present 
arrangement, we have now to turn to twenty or more places. 

After the laws which are applicable to the public lands wherever situated, are 
given the acts of Congress relative to the lands in each of the States or Territo- 
ries whose names are given on the title-page, and also the statutes on the same 
subject, passed by the State or Territorial legislatures. 

There are also very full reports of the mode of surveying, and the extent of 
the surveys in the States, and brief accounts of the climate, soil, &c., of the differ- 
ent sections ; these last are, however, very properly kept in subordination to the 
main subject of the book. 
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There has been no book published on the United States Land Laws for ten 
years, and those ten years have been most prolific of legislation and judicial 
decisions. It was high time for a new work, and Mr. Zabriskie’s volume cannot 
fail to be useful to any lawyer or land agent who has occasion to consult it. 


A Treatise on the Law Relating to Banks and Banking ; with an Appendix, con- 
taining the National Banking Act of June 3, 1864, and amendments thereto. 
By Joun T. Morse, Jr., of the Suffolk Bar. Boston: Little, Brown, & Com- 
pany. 1870. 


Ir can scarcely be doubted that there was need of a good American law-book, 
on the subject of banking. Indeed, it is a matter of surprise that this deficiency 
has so long existed. The important part that banks play in the daily life of a 
commercial people, the dependence placed upon them in the transaction of every 
sort of business, their intimate connection with questions of law and fact con- 
stantly arising in the payment of money, which makes a part of all business 
transactions, are circumstances which necessarily must bring before courts of law 
cases of great importance, both to the banks themselves and to the community at 
large. But so it is, that up to this moment, no treatise has been written which 
has undertaken to discuss in a comprehensive manner, or to collate with care the 
American decisions upon banks and banking. The English writer, Mr. Grant, 
can be of little service to the American lawyer, not only because he cites no 
American cases, but for the reason that English banking is, in many important 
respects, the creature of statutory law; and besides this, the usage of the two 
countries, of which, in mercantile matters, the law is often no more than the 
expression, is widely different. Mr. Morse has undertaken to supply this defi- 
ciency ; and so far as we can judge from a careful perusal of his book, he has 
performed his undertaking extremely well, and has given to the profession a work 
which will be of great value to its members in every State of the Union, who 
have occasion to investigate or argue questions involving the duties, rights, and 
responsibilities of these important agents in business, the national banks. 

Hitherto professional men engaged upon questions involving the law of bank- 
ing were obliged to look into many text-books to find a discussion of the 
law, or collation of the cases. Works on Corporations, Agency, Bills and 
Notes, Evidence, and others, all might furnish their parts according to their 
ability, but nowhere was the subject attainable directly and comprehensively 
in a single volume. Thus, the obligation conferred upon the profession by 
a writer who should perform this task in even a moderate manner would not 
be inconsiderable. We think Mr. Morse has done far more than this. His 
work is comprehensive and well arranged, and each topic in its right place. 
He discusses, in turn, the franchise and powers of the banks themselves, the 
relations between them and their officers, and between them and their custom- 
ers. The chapter upon Checks seems especially useful, and exhaustive of 
the subject. The style is unusually good for a law-book. The author has given 
considerable attention to the discussion and collation of contradictary cases, and 
in some instances states his own opinion quite at length, with the reasons for it. 
It may be doubtful whether this latter course is often advisable in a text-book, 
but in these instances we should add that such opinions of the author are gen- 
erally judicious, and always offered with modesty, and with a definite statement 
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that they are opinions, and not precedents. The much mooted question of the 
right of action of the holder of a check against the bank, the author discusses 
much at length, and holds, with the dissenting opinion of Abbott, J., in National 
Bank vy. Eliot Bank, 20 Law Rep. 138, that such a right exists — in which view 
of the law he has our entire concurrence. An appendix contains the National 
Banking Act, and the decisions under it are also given, which will be found 
of useful reference. 


A Treatise on the Laws of Descent. By Anson Brneuam, author of ‘ Treatise 
on the Law of Real Property.” Albany, N. Y.: John D. Parsons, Jr. 
1870. 


Tuts work, though purporting to be a treatise on descent only, treats of title 
to real property both by descent and by purchase under devise. It is designed, 
says the author, both for the student and practical lawyer. It comprises chap- 
ters on the origin of descents, the subject of descents, and the estate of the 
ancestor. It then turns to devises, and devotes three long chapters to remainders 
and executory devises. Returning to its subject in greater strictness, it con- 
tinues with chapters on the liability of the heir incurred by his succeeding to 
the estate of the ancestor, and the line of succession; and concjudes with a 
chapter upon advancements, and one upon the qualification of the canon of 
descent. 

As an essay tracing the history of certain branches of the law of real prop- 
erty from ancient to modern times, it will be found useful to the student. Its 
author shows independence, if not always clearness, of thought. To the lawyer, 
some of its chapters will be found of serviceable reference, especially that upon 
advancements. The chapters upon the construction of devises add little to the 
merit or usefulness of the book. They appear not only foreign to its title and 
object, but are less judicious and complete than its other parts. The author's 
views upon contingent remainders and executory devises are wanting in clear- 
ness and comprehensiveness. He considers Fearne artificial and fanciful, and 
the language of both Blackstone and Kent not unfrequently liable to create erro- 
neous impressions. The writer who can sustain these charges against such 
masters, had need of strong and subtle power of thought, accompanied by unu- 
sual clearness of expression. Blackstone’s chapter on ‘‘ Estates in Possession, 
Remainder, and Reversion” (Book Second, chapter eleven) may well be re- 
garded with mingled admiration and despair. We do not think Mr. Bingham 
has improved upon either Fearne’s, Kent’s, or Blackstone's definitions, or that 
these chapters can be fairly considered valuable contributions to the law on the 
subject. 

On questions of law involving successions, advancements, and legitimacy, the 
book may be consulted with advantage. It is without notes, all cases cited being 
given in the text at the end of clauses, somewhat after the fashion of a brief. 
Of course, the statement and discussion of all reported cases are necessarily also 
included in the text. It may well be doubted whether such an arrangement is so 
convenient for reading or reference as the system of giving the statement of law 
in the text, with discussion of only a few leading cases, and subjoining in the 
notes references to other cases and statutory law. 


i 
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Leading American Railway Cases, on most of the important questions involved 
in the Law of Railways, arranged according to subjects. With Notes and 
Opinions by Isaac L. Reprizip, LL.D. Being a Supplement to the author's 
work on Railways. Boston: Little, Brown, & Company. 1870. 


Tus volume, a Supplement to Judge Redfield’s Law of Railways, is intended 
to be used in connection with it, by supplying to those of the profession who 
have not ready access to extensive law libraries, the leading cases on the ‘subject 
of railroad corporations from the American Reports. It contains reports of 
some fifty-two of these cases, nineteen selected from the reports of the State 
of Vermont, fifteen from Massachusetts, twelve from New York, four from the 
Supreme Court of the United States, three from Pennsylvania, three from New 
Hampshire, two from Connecticut, and one each from Maine, New Jersey, Mary- 
land, and North Carolina. There is also one case from the English Reports, 
Redhead vy. Midland Railway Co., already reported in this Review on page 63 
of the current volume. Of the nineteen cases from the Reports of the Supreme 
Court of Vermont, thirteen contain elaborate opinions of the compiler of this 
volume while on the bench of that State. There are also subjoined six carefully 
prepared opinions given by Judge Redfield since his retirement from the bench, 
These comprise opinions upon the constitutional right of the States to tax shares 
of domestic corporations held by non-residents; upon the power of the Legis- 
lature to modify the charter of Trinity Church, New York; upon the power of 
railroads to mortgage and the mode of execution; upon the right of the Common- 
wealth of Massachusetts to take possession of the Troy and Greenfield Railway ; 
upon the law of street railways, where the track of one is used by another; and 
finally the Report of the Commissioner on Street Railways to the Legislature of 
Massachusetts. 

The reported cases appear to have been selected with care, and abbreviated as 
far as possible without injury. New head-notes are given by the author, and the 
argument of counsel omitted. Of course it would be impossible to include all 
cases of mark within the limits of a single volume, but this book will be found 
of use to those to whom the reports are not always at hand. The plan of the 
author is not, as in Smith’s Leading Cases, to commence with an early case, and 
then to group in a note additions and modifications of its theory, but to give a 
succession of the latest, most elaborate, and best approved decisions on the vari- 
ous topics of railway law, with here and there a short note referring to other 
recent cases, sustaining or differing from the doctrine of the text. This method 
in this branch of law, so important, and yet wholly the growth of later years, we 
think is the best that could be adopted in a work of this nature, which purports 
simply to supplement a text-book, and not to be independently useful. The 
opinions of the author, published at the end of the volume, are, as might be 
expected, careful and thorough; and were, we believe, except that on the power 
to mortgage, sustained by the courts before whom the causes were argued. The 
court of Vermont in Miller v. R. & W. Railway Co., 36 Vt. 452, appears to 
have been of a different opinion from its former Chief Justice. In construing 
constitutional questions, the author avows himself a strict-constructionist. In a 
note to one of his own opinions he speaks with no little feeling of his own belief 
in standing by the traditions of the earlier interpreters of the Constitution. ‘If 
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in this antiquated school,” he says, ‘‘ we can be allowed to remain quietly until 
we have shuffled off our mortal coil, we will accept the boon with most devout 
thankfulness. But, by God’s grace, we mean to die in the faith of the ancient 
fathers of the republic, and to stand by the old landmarks, not obstinately or 
foolishly strenuous in regard to matters of form or detail, but in the matter of 
substance and principle to cavil upon the ninth part of a hair.” 


Die Todesstrafe in ihrer Culturgeschichtlichen Entwicklung. Eine Studie von H, 
Iferzet. Berlin: W. Moeser. 1870. 


Tue design of this essay is to show that capital punishment may, must, and 
should be abolished; that it may be, because it is unnecessary; that it should 
be, because it is anti-Christian; and that it must be, because the advance of 
civilization will no longer suffer it. The author, it seems, is a ‘‘ Prediger,” and, - 
like all his profession, he is very confident that he is in the right, and very pro- 
fuse and varied in his choice of epithets for the other side; but, like too many 
of the clergy, he is inclined to substitute assertion for argument. 

The first and larger part of the book is devoted to the history of the subject, 
and the opinions which have been held by different writers, from Moses down to 
the late Governor Andrew, are very fully collected. It must, of course, be a 
very strong objection to capital punishment, if it can be shown to be condemned 
in the New Testament; and the author, accordingly, considers the texts on this 
point. He is met, at the outset, by one which makes against him; therefore, 
it is spurious. (See p. 50.) We are not familiar enough with all that has been 
said about the death penalty to know how Herr Hetzel has treated the other 
authorities, which his learning and industry have enabled him to bring together; 
but if he has revised and corrected them all on the same broad principles of 
criticism, the historical part of his proof must be, we fear, more ingenious than 
fair. 

The latter part of the work is occupied with six chapters, supporting the 
author’s position on legal, political, philosophical, anthropological, theological, 
and historical grounds respectively. Here there is little that is new or forcible. 
For example, under the second head, it is said that the sight of an execution 
rather incites men to crime than deters them from it; and several instances 
are cited where criminals have dated the beginning of a career of vice from 
this spectacle. But it is to be observed, that the cases where the effect is useful 
are of course never brought to public notice, so that no one can tell what pro- 
portion the good results bear to the evil; and, moreover, this is confounding 
the argument against public executions with that against the death penalty in 
general. Other like fallacies might be quoted, but we have said enough to show 
that the argument of the book is not conclusive; it is, however, worth reading 
as an interesting and apparently complete ex parte statement. An appendix is 
added, containing a list of works on the subject, arranged in parallel columns, 
so as to show the authorities on both sides. 


A Digest of New York Statutes and Reports, from January, 1867, to November, 
1869. By Bensamin VauGuan Apportt, and Austin Apnorr. Comprising 
the Adjudications of all the Courts of the State, presented in Abbotts’ Prac- 
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tice Reports (New Series), vols. 2-6; Barbour’s Supreme Court Reports, vols. 
46-53; Edmonds’s Select Cases, vol. 1; Howard’s Practice Reports, vols. 32- 
37; Keyes’s Reports, vols. 1-4; New York (Court of Appeals) Reports, vols. 
34-39; Parker’s Criminal Reports, vol. 6; Robertson’s New York Superior 
Court Reports, vols. 1-5; Transcript Appeals, vols. 1-7. Together with the 
Statutes of general application, contained in the Laws of 1867, 1868, and 
1869. Being the Third Supplement to Abbotts’ New York Digest. New 
York: Baker, Voorbis, & Company. 1870. 


Assotts’ New York Digest, in five volumes, contained all the cases from the 
beginning of the reports down to the year 1860; two supplemental volumes 
brought the law down to 1867; the present volume comprises the adjudications 
of not quite three years more. We noticed the second supplemental volume at 
the time of its appearance (1 Am. Law Rev. 733), and have little to add to what 
we said on that occasion. ; 

On the whole, we think the New York Digest the most entirely successful 
of the numerous works of the Messrs. Abbott. One convenient feature which 
we had not before observed is the title of ‘‘ Forms,” under which references 
are given to cases where different forms used in pleading and practice, as well as 
in drawing instruments, have come before the courts. The cross-references, 
instead of being scattered through the body of the book, are mostly placed 
together in an index at the end of the volume, and we are inclined to think, on 
the whole, that this is the better plan; the index might be more full to advantage, 
and the different items under such titles as ‘‘ Evidence,” ‘‘ New Trials,” ‘‘ Plead- 
ing,” referred to more generally in the index, under the heads to which they 
relate. 

The publication, in February, 1870, of a digest of all reports published down 
to November, 1869, is a marvel of rapid work, which we commend to the notice 
of some of our other digest makers. 

We cannot forbear again calling the attention of our readers to the frightful 
accumulation of law-books, which such a publication as this indicates. The 
second supplemental volume of this digest contained the cases in thirty-one 
volumes of reports, all published within the space of three years and a half; but 
the ratio is increasing ; this volume contains the cases in forty-three volumes, all 
published within two years and ten months. This is at the rate of over fifteen 
volumes a year for the State of New York alone. To be sure, in looking through 
this volume of the digest, we see that many cases are reported in more than one 
place, so that the number of new cases is not so great as the number of the new 
volumes would seem to indicate; and there is no other State which begins to 
compare with New York in the number of volumes of reports issued every year ; 
yet, with all these allowances, the result to which we are tending is, as we said 
before, positively appalling. We suppose the reports of the inferior tribunals 
may be convenient in New York; but, as outsiders, we can say that we heartily 
wish they were all abolished from Barbour down, —the reputation of the New 
York judiciary would gain no little by it. 


The Statutes of Illinois: An Analytical Digest of all the General Laws of the State 
in force at the Present Time. Official and Standard, by Act of the Legislature. 
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1818 to 1869. Edited by Evcenr L. Gross, of the Springfield Bar. Third 
Edition. Springfield: E. L. & W. L. Gross. 1870. 


ILt1Nors is almost the only North-western State which has been dble to with- 
stand the fascination of a Code, and is still governed in the old-fashioned way 
by common law modified by statutes. 

In 1845, a revision of all the statutes, up to that period, was undertaken by 
the authority of the State, and the Revised Statutes were published, to take effect 
from Sept. 10,1845, and substantially repealed the existing laws of a general 
character. Since then there has been no revision by State authority; but Mr, 
Gross, in December, 1868, published the first edition of the present work, in 
which the Reyised Statutes, and statutes subsequently passed, are embodied, and 
classified under different headings, arranged in alphabetical order. This edition 
was not apparently prepared under State supervision, but we notice, by page 418 
of the present volume, that the legislature of 1869 passed a law that ‘‘ the several 
acts and parts of acts, as contained [in that edition] shall be deemed and taken 
in all courts in this State as prima facie evidence of what the law was at the sey- 
eral times when, by the dates therein given, they purport to have been passed, 
and of what the law now is, unless it shall be made to appear that some error 
has been made; and, in that case, such error shall in no way affect as evidence 
the residue of said work.” The accuracy of the work can only be judged of by 
those who are familiar with the Illinois laws, but the legislative act, from which 
we have quoted, is proof of its good reputation in the State. The volume is 
well printed, and (a rare virtue in an American law-book) well bound. 


Tnited States District Court Reports, Second Circuit. By Rosert D. BEenepicr. 
Vol. II., Nos. 2 and 3. New York: Baker, Voorhis, & Company. 1870. 


TuesE numbers contain twenty-one Bankruptcy cases, nine Collision, three 
Salvage, three relating to Admiralty Practice, and one case on each of the follow- 
ing subjects: Internal Revenue, Bottomry, Seamen, Foreign Consuls, and Rev- 
enue. 

Among the cases of interest we notice the following: In The Richard Doane, 
p- 111, it was held that a suit to recover damages for a collision cannot properly 
be brought against a vessel in rem and her owner in personam, and that all the 
owners of a vessel injured by a collision should be joined as libellants. 

In the Matter of Smith, p. 113, where a register in bankruptcy attempted to 
influence creditors in their choice of an assignee, the case was sent to another 
register. 

We commend the following case to the attention of the Sorosis. An applica- 
tion was made in Admiralty for a commission to examine a witness residing near 
Goa, in the East Indies. The affidavits showed ‘‘ that, after diligent inquiry, the 
claimants had been unable to find the name of any official or merchant residing 
there, or any one else whom it would be proper to name as commissioner, except 
the wife of the witness, who was a lady of intelligence and education.” The court 
granted the motion. — The Ship Norway, p. 121. We regret that the reporter 
has not given us the name of the judge to whom the application was made. 

In Seaman v. The Erie Railway Co., p. 128, a barge belonging to the defend- 
ants and laden with merchandise, which had been delivered to them, in New York 
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city, to be transported by them to the West, was caught in a field of ice in the 
East River, and was rescued from danger by a tug. A suit in personam was 
brought against the Erie Railway Company for the full amount of salvage for 
saving the barge and cargo. It was held that as the defendants were carriers by 
land, the exception of perils of the seas formed no part of the contract between 
them and the shippers of the goods; that had the cargo been damaged by the 
ice the defendants would have been liable to the shippers, and that as the de- 
fendants were saved from this by the salvage service, they were liable for the 
full amount of the salvage. 

In the Matter of Robinson, p. 145, relates to the costs of a register in bank- 
ruptcy. 

In the Matter of Kimball, p. 180, note, it was held that if a bankrupt be ar- 
rested by process issuing from a State court, pending bankruptcy proceedings, 
and it appear on the face of the papers that the arrest is founded on a debt, 
from which a discharge in bankruptcy would not release the debtor, the bank- 
ruptcy court is concluded, and will not inquire into the truth of the allegations. 

In the Matter of Bolton, p. 189, decides that a creditor who has a security for 
his debt, may prove his claim in bankruptcy for the overplus, without abandon- 
ing the security, but must set forth the value of the security, and may vote, on 
the choice of an assignee, upon such overplus. 

In the Matter of Judson, p. 210, adopts the rule laid down by Judge Lowell 
in In re Tanner, 1 Bank. Reg. 59, in regard to the right of a bankrupt under 
examination as a witness to consult his counsel, and holds that it is a matter 
entirely within the discretion of the register. 

In The D. 8. Gregory, p. 226, a woman, while on a ferry-boat on her way to 
church on Sunday, was injured by a collision between the ferry-boat and a steam- 
boat. Blatchford, J., said, ‘‘ But even if it were shown that the libellant was at 
the time violating the statute in question (the Sunday Law of New York), that 
would be no objection to her right to recover in this suit. The State alone can 
take cognizance of her violation of the law, and punish her for it. This court 
cannot punish her by withholding from her her right to damages for this col- 
lision.” 

On p. 249 is a report of one of the great sherry wine cases, in which it was 
claimed that wines to the value of $112,000 should be forfeited for undervaluation. 


Reports of Practice Cases determined in the Courts of the State of New York. By 
Benyamin Vaucuan Appotr and Austin Appott. Volume VIL, New 
Series, No. 1. 

Tuts part of 96 pages contains some curious cases. 

Bissell v. Bissell, p. 16. ‘Two persons were engaged to be married. The man 
objected to any ceremony, and the woman finally acceded to his wish. While 
riding in a carriage, on the day fixed for the marriage, he put a ring on her finger 
and said, ‘‘ This is your wedding ring: we are married just as much as C. (his 
brother) is to his wife. I will live with you and take care of you all the days of 
our life.” He took her to a boarding-house where he had engaged rooms for 
himself and his wife, and for some weeks they lived there as man and wife. Held, 
by Barnard, J., that this was a valid marriage. 

Austin v. Field, p. 29. A lease of certain rooms in a building is terminated 
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by such injury, by fire, to the building, that the rooms cannot be used without 
such repairs as would render rebuilding necessary. 

There are three cases regarding the extradition of fugitives from justice; in 
two cases the fugitives had fled from other States, in the third, from a foreign 
country. This last case, Matter of Farez, p. 84, was a hearing on a habeas 
corpus in the United States Circuit Court before Blatchford, J. Farez had been 
arrested on two warrants issued by a commissioner under the treaty between the 
United States and Switzerland, on a charge of forgery alleged to have been com- 
mitted in the latter country. The second warrant had been served on Farez 
while in custody under the first warrant, and also after the writ of habeas corpus 
had been served on the marshal. The court were of opinion that if the first war- 
rant had been bad, Farez would have been entitled to his discharge from arrest, 
even had the second warrant been good; but they were further of opinion that 
both warrants were bad: the first because it failed to set forth the authority under 
which the commissioner was acting; the second, because it did not set forth with 

sufficient particularity the offence committed. 

These so-called Practice Reports comprise all sorts of cases, from all sorts of 
courts. Of the seventeen cases in this part, there are seven from the New York 
Superior Court, five from the Supreme Court, and one from the Court of Ap- 
peals; besides two from the Common Pleas, one from the Buffalo Superior 
Court, and one from the United States Court. Of course in such a miscella- 

neous collection there is a good deal of rubbish, but one also finds here cases 
of value which are not elsewhere accessible. 


Reports of Cases determined in the Supreme Court of the State of California, at the 
April and July Terms, 1868. J.E. Hare, Reporter. Vol. XXXV. San 
Francisco: Sumner Whitney. 1869. 

Reports of Cases determined in the Supreme Court of California, at the October 

Term, 1868, and January Term, 1869. J. E. Hate, Reporter. Vol. XXXVI. 

San Francisco: Sumner Whitney. 1869. 


WE have employed both of these volumes in the Selected Digest of State Re- 
ports: the thirty-fifth in the January number, and the thirty-sixth in the present. 
We also noticed the thirty-fifth volume in the October number, and some cases in 
the thirty-sixth in the Summary of the January number; but there are two or 
three cases that it seems worth while to refer to somewhat more particularly. 

Matter of Estate of Garraud, 35 Cal. 336, turns on the construction of a stat- 
ute; but statutes of a similar general character have been passed in many of the. 
States. The California Wills Act provides as follows: ‘* When any testator shall 
omit to provide in his or her will for any of his or her children, or for the issue 
of any deceased child, unless it shall appear that such omission was intentional, 
such child shall have the same share in the estate of the testator, as if he or she 
had died intestate.” On this statute the court held that the intention to omit must 
appear from the will, and could not be shown by parol evidence. The case of Wil- 
son v. Foskett, 6 Met. 400, in which parol evidence was admitted for a like pur- 
pose, was pressed on the court; but they distinguished it on the ground, that the 
language of the Massachusetts statute was, that the child should have his share 
‘* unless it shall appear that such omission was intentional, and not occasioned by 
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any mistake or accident,” and that a mistake or accident could not well be proved 
except by evidence dehors the will. 

In Jackson v. Lodge, 36 Cal. 28, it was held, that in ejectment the plaintiff 
might show by parol evidence that a deed from his grantor to the defendant, 
though absolute on its face, was intended as a mortgage. Mr. Justice Rhodes 
dissented on the ground, that whatever might be the rule in equity, a deed, ab- 
solute on its face, must be held at law to pass the title, and to be therefore a 
defence to an action of ejectment. 

Washington's Case, 36 Cal. 658, decides that a negro cannot be convicted on 
the evidence of a Chinaman, because a white man, by the law of the State, can- 
not be convicted on such evidence. The decision is based on the ground, that 
the Civil Rights Bill gives negroes the same right to the full benefit of all laws 
for the security of person as is enjoyed by white citizens, and that such provision 
of the Civil Rights Bill is ‘‘ appropriate legislation” to prevent the existence of 
involuntary servitude. Mr. Justice Crockett and Mr. Justice Sprague dissented 
on grounds which, we must say, seem to us incontrovertible. To hold that the 
laying down of rules of evidence for a State court for the conduct of the trial 
of a man who is admitted to be a freeman is an ‘‘ appropriate” means for se- 
curing the abolition of slavery, seems to us to be giving a most unwarrantable 
extension to the term ‘‘appropriate.” The fourteenth amendment to the United 
States Constitution puts an end, probably, to this class of cases for the future, 
but the extension of the powers of Congress by implication, under the cover 
of the term ‘‘ appropriate,” seems to us of most dangerous import, and one that 
ought not to be allowed to pass without protest. There has never been any 
slavery in California; Washington had never been a slave; the admission of 
Chinese evidence against him was not in any way based on his being of a servile 
condition, for it was not pretended that he was of such condition. The opinion 
of the court seems to be to the effect, that disability of race is identical with in- 
voluntary servitude. Disabilities of race may be very unjust and pernicious ; but 
to say that such disability is slavery seems to us an abuse of the English lan- 
guage. 


Reports of Select Cases decided in the Courts of New York, not heretofore reported, 
or reported only partially.. By Joun W. Epmonps. Formerly Justice of the 
Supreme Court of New York. Vol. I. New York: Diossy & Company, 
1868. 


As a law-book, we cannot say we regard a publication of this kind with much 
favor. In the appalling growth of the mass of printed reports, —to justify the 
reporting of the decisions of any inferior court, the character of the court must 
be exceptionally high, and the cases must be carefully considered; hardly any 
thing can justify such reporting of charges to juries. Yet this volume is mainly 
made up of nisi prius rulings on evidence, and charges to juries. To make such 
reports a benefit rather than a burden to the profession, requires a judge like 
Lord Ellenborough, and a reporter like Lord Campbell; and it is no disparage- 
ment to Judge Edmonds to say that he is neither the one nor the other. Some of 
the cases, indeed, have no pretence to a place in a volume of reports, unless the 
Newgate Calendar is to be considered as a law-book, and the details of hard 
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swearing and brutal killing as points of law. See People v. Thomas, p. 275; Peo. 
ple v. Gallagher, p. 578; People v. Doran, p. 580. 

Some of the cases in this volume, however, present well-considered and valu- 
able opinions ; such are, especially, People v. Potter, p. 235, on the power to grant 
conditional pardons, in which Judge Edmonds lays down the same doctrine that 
was declared ten years afterwards by the Supreme Court of the United States in 
Ex parte Wells, 18 How. 307; and also the opinions of Judge Betts and Judge 
Edmonds on the law of extradition, in Metzger’s Case, pp. 399, 422; so, too, 
there is a useful note to Kleim’s Case, p. 13, on the subject of insanity. Two 
cases are very instructive in the light they throw on the challenging of juries, 
People v. Bodine, p. 86; People v. Hayes, p. 582. In the former case, a verdict 
of guilty was brought in, which was afterwards set aside by the Supreme Court, 
on the ground, that Judge Edmonds, who presided at the trial, had laid down too 
lax a,rule as to the competency of jurymen, who had been challenged on account 
of their having formed an opinion; ‘at the second trial, also before Judge Ed- 
monds, six thousand jurymen were summoned, and of four thousand called, only 
ten were found, according to the judge’s understanding of the decision of the 
Supreme Court, to be competent; after the endeavor to obtain a jury had been 
protracted three weeks, the case was removed into another county, and the pris- 
oner was there tried and acquitted. The Supreme Court afterwards said that 
their ruling had been misunderstood, and laid down a more practicable rule than 
that which the learned judge had before understood them to announce. See Peo- 
ple v. Hayes, ubi sup. 

The case of People v. Boughton, p. 140, the trial of a leading anti-renter, is 
very interesting, though the interest is rather historical and legal. But the story 
is so picturesquely told, that we gladly withhold, for our part, the censure which 
the author seems to deprecate for this departure from the usual course of report- 
ing. Judge Edmonds had a difficult task to perform, and may be permitted to 
feel considerable complacency at the result of the trial; but we cannot help re- 
marking, that he seems to have had secret dealings with spies and informers more 
in consonance with the habits of French and Turkish magistrates than with the 
practice of English or American judges. 


Reports of Cases argued and adjudged in the Supreme Court of Florida, at Terms 
held in 1867-1869. By Joun B. Gavprarrn and A. R. Merk, Reporters. 
Vol. XII. Tallahassee: Edward W. Cheney. 1869. 


Tue Twelfth Volume of Florida Reports, in two parts, has recently’ been 
received. It contains questions of interest to the profession, though the larger 
number of cases arise upon questions of practice, many of them in equity. 

The following are selected for notice : — 

The first in order, Walker v. Gatlin, p. 1, decides that the warranty, con- 
tained in a bill of sale given for a negro, that he was to be ‘‘a slave for life,” is 
not broken by the subsequent act of the Government which abolished in the 
Southern States the institution of negro slavery. It is considered by the court 
a guaranty of the slave’s present political status, and subservient to whatever 
change the supreme authority of the State might at any time see proper to de- 
cree, and that such was the intention of the parties. The cases of Hand v. Arm 
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strong, and Bass v. Ware, 34 Ga. 232, and Jb. 386, are cited as having similarly 
adjudicated this question. See 3 Am. Law Rev. 137. 

Two homicide cases are reported, one on appeal, Holland v. State, p. 117, 
in which the main question presented to the court was, whether upon the evi- 
dence there was absence of malice. The vexed question of malice is elaborately 
discussed, without however affording any new light. On p. 128, this learned 
judge says, “ We have seen that every homicide is in law presumed to be 
murder.” We would ask whether the presumption of an intentional killing can 
fairly arise upon proof of the mere killing, but rather that proof of a voluntary 
killing should be required in order to raise the presumption of malice: The 
opinion contains copious citations. 

The other, Gladden v. State, p. 562, came up on error and was disposed of on 
questions of practice, the judgment below being reversed and the indictment 
quashed. 

Underwood v. Underwood, p. 434, is a case of divorce. The decree of divorce 
a vinculo was entered by consent of parties, and the question came before the 
court upon the question of alimony, and that depended on the truth and suffi- 
ciency of the alleged grounds of divorce. 

In the opinion of Westcott, J., the broad ground was taken that the Govern- 
ment, whose duty it is to protect the common welfare and interests and the public 
morals, must be regarded as a party to the suit, and that no decree of divorce 
from the bond of matrimony can be entered by the court upon the mere consent 
or agreement of the parties of record. There must be a complaint in due form, 
for a cause authorized by law, supported by due proof, otherwise it would be 
aiming a deadly blow at public morals. 

Slaback v. Cushman, p. 472, is a writ of error upon assumpsit for the services 
of a slave, and presents a consideration of the effect of the ‘‘ Proclamation of 
Emancipation” by President Lincoln, Jan. 1, 1863. 

Held, that it was a war measure of the commander-in-chief of a military 
power, and operated as a military order, and as such was effective only within the 
limits of his command. A recent case in Arkansas (Dorris v. Grace, 24 Ark. 
326), and one in Alabama (Leslie v. Langham, 40 Ala. 524), were cited in the 
opinion. 

Westcott, J., agrees with the judgment of the court, but withholds his opinion 
as to the constitutionality of the exercise of the power within army lines, saying, 
“Tt certainly was not effective outside of the line of military occupation, and 
that is the question involved in this case.” 

State ex rel. Wolfe v. Kirke, p. 278. The County Court has power in a 
proper case and upon proper proceedings, to debar an attorney from practising 
before it: but the Supreme Court has power to interpose and reinstate the officer 
when the County Court has decided erroneously on the testimony, and its con- 
duct has been manifestly improper. 

The appropriate remedy is by a writ of mandamus, rather than by appeal from 
the order of the inferior court, or writ of error. The history and nature of a man- 
damus, and the power of courts of law over its officers, are carefully reviewed. 


Reports of Cases at Law and in Chancery argued and determined in the Supreme 
Court of Illinois. By Norman L. Freeman. Vol. XLV. Containing the 
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remaining Cases decided at the June Term, 1867, and a part of those decided 
at the September Term, 1867. Vol. XLVI. Containing the remaining Cases 
decided at the September Term, 1867, and a part of the Cases decided at the 
January Term, 1868. Chicago: E. B. Myers & Company. 1869. 


‘Tuese two volumes contain a great number of cases, and form a more than 
ordinarily interesting collection; the opinions are very brief, and the cases are 
very shortly reported, the arguments being hardly in any cases given. We sup- 
pose the rapid accumulation of cases almost compels this, but some space might 
be gained by omitting those numerous hearings for a new trial, which turn merely 
on the weight of evidence, and are utterly valueless as precedents. The volumes 
have contributed to the Digest of this number, but we give here some of the 
cases. 

Latham y. Smith, 45 lll. 29. The court hold that the United States cannot 
prescribe rules of evidence for State courts, and that therefore a promissory note 
may be given in evidence, though unstamped. Some courts have got round the 
Stamp Act by deciding that Congress meant to prescribe rules of evidence only 
for the United States courts. Carpenter v. Snelling, 97 Mass. 452. 

Freeman v. Hartman, 45 Ill. 57. A husband can be tenant by the curtesy in 
his wife’s separate real estate, and therefore a voluntary conveyance by a woman 
of her real estate made during a treaty of marriage, without the knowledge of 
her intended husband, will be set aside as in fraud of his marital rights, just as it 
would have been before the passage of the laws giving married women the con- 
trol of their property. We are not aware that the effect of the married women’s 
property acts, which have been passed in almost all the States, on the doctrine of 
courts of equity has been before considered. 

Peopie v. Chicago Board of Trade, 45 Ill, 112. The Chicago Board of Trade 
has power under a by-law to expel a member who fails to comply with a business 
contract made with another member. 

Merwin vy. Chicago, 45 Ill. 133. A municipal corporation is not liable to 
garnishment. 

Bunn v. People, 45 Til. 397, is one of the few long cases in the volume. The 
Constitution of Illinois provides that the governor shall appoint all ‘+ officers.” 
The question was, whether commissioners appointed by an act of the Legis- 
lature to superintend the building of a new State House were “ officers,” and 
their appointment therefore unconstitutional. The court, after an elaborate dis- 
cussion of the authorities, held that they were not. Mr. Justice Lawrence dis- 
sented. 

Roe v. Taylor, 45 Ill. 485. One who is not an expert may yet give his opinion 
as to the sanity of a testator. This is a question on which there is great conflict 
of decision in the different jurisdictions. 

Chicago and Alton R.R. Co. v. Gretzner, 46 Tl. 74. In this case the court say, 
speaking of the doctrine of contributory negligence, that it is settled law in Illi- 
nois that ‘‘ negligence is relative, and although the plaintiff has been guilty of 
negligence, he may hold the defendant liable, if he has been guilty of a higher 
degree of negligence in producing the injury — that slight negligence on the part 
of the plaintiff does not absolve a defendant from the use of care, and of all 
reasonable efforts to avoid the injury; it does not license him to destroy the 
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plaintiff's property.” In the principal case, however, they held the plaintiff's 
negligence so gross as to discharge the defendants. 

lilinois Central R. R. Co. vy. Middlesworth, 46 11.494. The court, in the case of 
Central Military Tract R. R. Co. v. Rockafellow, 17 Il. 541, and in some other 
cases, had held, that ‘‘a railroad company is not liable for the want of ordinary 
care and diligence in running its train, whereby stock upon the road is killed, 
but only for wanton, wilful, or gross negligence.” But they now say, ‘* Much 
reflection has satisfied us the doctrine of these cases is liable to severe and just 
criticism. . . . The idea is not tolerable, that an injury may be inflicted which, 
by ordinary care and diligence, could have been avoided.” They, therefore, 
overrule those cases, and hold the companies liable for want of ordinary care. 
This case reveals rather a startling condition of railroad travel. The court say, 
“Tt is not unfrequent, and it has been charged against these drivers, that they, 
intentionally, rush their machines into a crowd of animals, with no other thought 
but to see how many they can kill, like a sportsman shooting into a flock of 
quails, and boast of their skill afterwards; and that they are sometimes asleep at 
their posts is an asserted fact. A spirit of recklessness seems to have been 
engendered among them, resulting not only in loss to the companies employing 
them, but in life and property, to a fearful extent.” And in Illinois Central R. 
R. Co. v. Jewell, 46 Ill. 99, a brakeman recovered against the company for an 
injury caused by the act of an engine driver, whom the company knew to be ‘‘a 
wild harum-scarum fellow,” a reckless, wild runner, one ‘‘ who wouldn’t hear to 
anybody,” and ‘‘ who got to drinking too much.” 

Whiting v. Nicholl, 46 Ill. 230. This is one of the most curious cases in the 
volume. A man was last heard of on the 21st of March, 1852, and on the 14th 
of March, 1866, his wife brought an action to recover dower. By the law of 
Illinois, an action for dower is barred unless brought within seven years after the 
death of the husband. The court held, that a presumption of death is raised by 
seven years’ absence ; that all that it was necessary for the claimant of dower to 
show was that her husband was dead, and the law presumed that he was, from 
the fact of the lapse of seven years from the time he was last heard of; and that 
if the defendant wished to show that the claim to dower was barred, the burden 
lay on him to show at what time, or that at some time, within the seven years, 
the husband had died, and as there was no evidence as to this, the plaintiff was 
entitled to recover. 

Humphrey v. Browning, 46 Ill. 476. An attorney has no lien for his charges 
on the real estate recovered in an action of ejectment, conducted by him. 

Williamson v. Hogan, 46 Ill. 504. This was a case under a statute of Illinois 
of Feb. 16, 1857, which enacts that steamboats, navigating the rivers within the 
States, shall be liable for debts contracted for materials, labor, and supplies in 
building, repairing, or furnishing the same. The case was decided on points of 
pleading, but the court discuss the constitutionality of the statute, and determine 
in its favor, distinguishing it from the cases of The Moses Taylor, 4 Wall. 411, 
and The Hine vy. Trevor, ib. 555 (which they make no scruple in expressing their 
disapproval of), that an action of contract to furnish supplies or repairs, by a 
domestic material-man, is not a case of maritime jurisdiction, within the meaning 
of the Constitution of the United States. We do not believe this doctrine is main- 
tainable. See the very well-considered case of The Josephine, 39 N. Y. 19. 
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Reports of Cases argued and determined in the Supreme Court of Judicature of the 
State of Indiana, with Tables of the Cases and principal Matters. By James 
B. Brack, Official Reporter. Vol. XXX. Containing the Cases decided 
at the November Term, 1868, and some of the Cases decided at the May 
Term, 1869. Indianapolis: Douglass & Conner. 1869. 


Tue opinions in this volume are distinguished by brevity and point, and by 
the refreshing strictness with which the court hold the parties to accurate plead- 
ing. It has served to fill our Digest ; but we here note one or two cases. 

In the first case in the volume, Knafel v. Williams, p. 1, to an action for rent 
begun in October, 1863, the defendant pleaded (1) that the plaintiff was engaged . 
in levying war against the United States, and (2) that the defendant had been 
evicted by the United States Marshal, who had seized the demised premises on 
process issued from the District Court in a proceeding under the Confiscation 
Act, and that the premises had afterwards been sold by the order of the District 
Court. The court held both pleas good, that the Confiscation Act was constitu- 
tional, and that the District Court had jurisdiction to order the sale. The 
defendant gained his case on the law, but the facts look suspicious against him; 
the rent of the premises was two hundred and forty dollars, yet he bought the fee 
at the marshal’s sale for six hundred dollars; it is hard not to suspect that he 
advised or suggested the proceedings against his landlord. The opinion is far 
from satisfactory. To hold that Congress has the power to confiscate the prop- 
erty of a citizen, who is levying war against the United States, is too serious a 
question to be dismissed with the remark, that ‘there is no limit on the war 
power of the United States, except such only as is imposed by the law of 
nations.” 

In The State vy. Gachenheimer, p. 63, it was held, that a recognizance taken by 
a justice of the peace was void, unless the authority to take it appeared on the 
face of the proceedings. This is in accordance with cases in Maine and Massa- 
chusetts, and in the Supreme Court of New York, but contrary to People v. Kane, 
4 Denio, 530, a case which the court treat with scant respect. 

In Ex parte Moore, p. 197, a motion to admit to bail, there is discussed the 
question how much time can elapse between a provocation and a subsequent 
killing, and yet the offence remain manslaughter. 

In Ex parte Halpine, p. 254, another application by a party confined on a 
charge of murder to be admitted to bail, the prisoner offered, in mitigation of 
the offence charged, to show that, just before killing the deceased, he had bought. 
liquors of him; that ‘‘they were of a poisonous and noxious character; that 
they fired his brain, and made him wild; and that once before, while under the 
influence thereof, he was so frenzied thereby, that he came near killing his own 
father by violence.” But the court held the evidence inadmissible. 

In Marlett vy. Wilson’s Ex’or, p. 240, a‘bastard child was allowed to sue on a 
bond given to its putative father by one who had undertaken to support it. The 
law in other States would, generally, we should suppose, be held otherwise. 

Wilson v. Hunter, p. 466, decides an important principle. A. sold a lot of 
land to B., and B. gave him a mortgage for the purchase-money ; this mortgage 
was not recorded. C. bought the land from A.; he knew that B. had not paid 
the whole of the purchase-money, but he knew nothing and made no inquiries 
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about the mortgage. Held, that C. could not be considered a bona fide purchaser 
without notice of the mortgage. Frazer, J., dissented. It is to be observed, 
that the doctrine of vendor's lien obtains in Indiana, so that if there had been 
no mortgage A. would have had a lien on the land; and C., knowing of no 
mortgage, would have had reason to suppose that there was a vendor's lien, and 
to have been put on inquiry to learn whether it existed, or had been discharged 
by the giving of a mortgage. But in States where the vendor's lien does not 
exist, it seems that C. should be held a bona jide purchaser. 


A Report of the Causes determined by the late Supreme Court for the District of 
Kentucky, and by the Court of Appeals, in which Titles to Land were in Dis- 
pute. By James Hucues. Second Edition. Edited by Harvey Myers. 
Cincinnati: Robert Clarke & Company. 1869. 

Decisions of the Court of Appeals of the State of Kentucky. From March 1, 1801, 
to January 18, 1805, inclusive. Second Edition. Edited by Harvey Myers. 
Cincinnati: Robert Clarke & Company. 1869. 

Reports of Cases argued and adjudged in the Court of Appeals of Kentucky, from 
Spring Term, 1805, to Spring Term, 1808, inclusive. By Martin D. Harpiy, 
Esq. Cincinnati: Robert Clarke & Company. 1869. 


Tuese, the three earliest volumes of the Kentucky Reports, have long been 
out of print, and have been almost unattainable. We trust the publishers will be 
rewarded for their enterprise, in undertaking a new edition. There are several 
other series of American Reports which have become very scarce, and which well 
deserve reprinting; such are especially the earlier cases of Judge Story, con- 
tained in Gallison’s and Mason’s Reports (the first volume of Mason will command 
almost any price). So, too, Wallace’s Reports, and Martin and Haywood, in 
North Carolina; Overton and Haywood, in Tennessee; and N. Chipman, in 
Vermont. The editing of these volumes has evidently been a labor of love for 
Mr. Myers; he has taken the greatest pains with them, and we have but one 
criticism to make, and that is, that he should have preserved in the margin the 
paging of the original editions. 

Hughes's Reports, the first of the three volumes, contains nothing but cases 
on the adjustment of land claims, and its interest now is chiefly historical and 
antiquarian. It is one of the oldest of American reports, some of the cases 
going back as far as 1785. The only American reports which contain cases earlier 
than this are Quincy, Wheeler’s Criminal Cases, Dallas, Harris & McHenry, 
Jefferson, and Bay. The cases are given as they would be now reported for the 
newspaper, not for a volume of legal cases, the evidence being given at length, 
Thus in the case of Carter v. Oldham, p. 345, which was a suit about a tract of land 
on Heaton’s Creek, so called, because there one Heaton ‘‘ got intoxicated and cut 
capers,” there is much evidence given about Heaton’s mental capacity. One wit- 
ness says, ‘‘ He was an honest man, as far as he knew, but a little sap-headed ;” 
another, that ‘‘ he was neither the biggest fool or the wisest man he knew, but 
that he stocked a gun well;” a third, that he ‘talked a great deal, and he 
thought some of it not much to the purpose ;” and a fourth, that he ‘was sup- 
posed to be a trifling kind of a man; people used to make diversion of him.” 
The cases were originally without head-notes, but they have been added by the 
present editor. 
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The second of the volumes was prepared by Mr. Sneed, but it is usually cited 
as ‘‘ Kentucky Decisions,” or ‘‘ Printed Decisions.” The present editor says, 
that this was the first volume published by State authority. ‘As originally 
printed, it was a mere copy from the order-book of the Court of Appeals, without 
syllabus, index, or table of cases.” These deficiencies have been supplied in this 
edition as well as circumstances allowed, ‘* but in many of the cases it has been 
difficult to determine what the point decided was, from the lack of any sufficient 
statement of the facts upon which the opinion rests.” The book now, for the first 
time, becomes accessible as an authority. We have looked through the volume 
without, however, finding much of interest. In Williams v. Hedricks, p. 175, the 
court expressed themselves opposed to the doctrine that a civil injury is merged 
in a felony, though the case was decided on another point. In Simpson vy. Register 
of Land Office, p. 217, the court held that mandamus is an ‘‘ appellate process,” 
and can therefore be issued by the Court of Appeals, though that court has only 
appellate jurisdiction. This bears on the power of the Supreme Court of the 
United States to issue mandamus, a question which has been often discussed, 
especially in Marbury v. Madison, 1 Cranch, 137. In Meaux v. Helm’s Heirs, p, 
252, the court held that in a contract for the sale of land time was of the es- 
sence of the contract, if the price was to be paid in a currency which the vendor 
knew to be rapidly depreciating. 

The third volume contains Hardin’s Reports; the cases here are properly and 
ably reported; no editorial labor has therefore been necessary except a few cor- 
rections. The arguments and opinions are very creditable to those early days 
of our jurisprudence ;' as, however, the cases have long since found their way 
into the reports and text-books, we will but allude to one or two of them. In 
Morgan v. The Register, p. 618, the court seem to reverse the decision in the 
Printed Decisions above referred to, and hold that the issuing of mandamus to 
a register would be an act of original jurisdiction, and that therefore the Court 
of Appeals cannot issue one; and a note to the opinion says that the court subse- 
quently held that mandamus was always an original proceeding, and that therefore 
the court could not issue one in any case. See Ex parte Bradley, 7 Wall. 364. 

Rogers v. Coleman, p. 422, is a good case on the effect of judgments of other 
States, holding that the judgment can be inquired into if the court which has 
given it had not actual jurisdiction of the defendant founded on his appearance 
or on actual service of process on him. 

Hall vy. Commonwealth, p. 486, is a curious case; Hall was charged in a bas- 
tardy process with being the father of twins; he demurred, so to speak, for 
duplicity, and contended that he was not bound to support both. But the court 
say, ‘‘ in every year’s practice many an honest man has the merit of fathering 
two fine girls at a birth, by many an honest woman, so that there is nothing 
incredible in the charge in this particular,” and held him bound for the support 
of both. 


1 We can hardly, however, go along with the enthusiasm of a writer, a bit of whose crit- 
icism on this volume, published in the Louisville “ Courier-Journal,” we give as a true literary 
curiosity. He says, in all seriousness, “ On page 157 we find in a foot-note a ‘ quere’ stated 
by Judge Bibs, in these words, ‘Tamen quere de hoc.’ How like that grand yet simple old 
Judge — every thing about him was fragrant with learning and genius.” Surely a reputa 
tion for learning and genius was never before so easily acquired. 
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The following extract we take from Hickman v. Boffman, pp. 356, 372: 


“In the argument of this cause, Clay offered to read, from 3 East’s Re- 
ports, 199-200, that part of Lord Ellenborough’s opinion, in which, after stat- 
ing the law to be, that where it presumes the affirmative, the negative must 
be proved, he proceeds to recapitulate the adjudged cases, in support of this 
rule. 
“The Chief Justice stopped him, and stated it was a violation of the act of 
the last session of assembly,’ which enacts that ‘reports and books containing 
adjudged cases, in the kingdom of Great Britain, which decisions have taken 
place since the 4th day of July, 1776, shall not be read, or considered as au- 
thority, in any of the courts of this Commonwealth,’ &.? 

“Cray. —I do not read or rely upon the opinion nor decision, in 3 East. I 
only use that book to show what other books contain, as Rolle’s Reports, &c., 
which are authority, but which we have not at this place. I would use a news- 
paper in the same way. This is no more a violation of the act than it would be 
to use books reported before, but reprinted since 1776; and surely they cannot 
be prohibited. 

“ ALLEN. — The books prohibited ought not to be used at all. If these adju- 
dications are not evidence of the law, they cannot be evidence of what the evi- 
dences of the law contain. It is just as proper as to permit a negro, who is not 
a competent witness, to state what a white man said, and permit this to go to 
a jury as evidence. 

‘*HuGues and Wickitrre. —There are many books, which are not author- 
ity, but which ought to be read and used, for the sound and clear reason- 
ing they contain, as Pothier on Obligations. When a book is not used as au- 
thority, it ought not to be prohibited from being used for any other purpose. 
The legislature had no right to pass the law. ‘The mind of the judge should 
be free and unshackled, to receive light from every source. He is then an- 
swerable to them for the result of his decisions. They had no more power 
to pass the law than they would to prohibit a judge the use of his specta- 
cles. 

“Jupce Troeir.—If the book is not to have credit, as law, it cannot 
have credit for what the evidences of the law contain. The legislature seems to 
have intended entirely to prohibit the use of these books in court; and thus to 
cut off the importation of them. I can have no doubt but the legislature had 
the power to pass the law in question. 

‘“*Epwarps, C. J. —I cannot doubt the power of the legislature on this sub- 
ject. It was proper that some period should be fixed by law, after which the 
decisions of the British courts should be prohibited. I cannot think any rights 
are withheld or impaired by the act in question. 

THE Court. — The book must not be used at all in court.” * 


1 Acts of 1807, ch. 7, p. 23. 

2 Reports of the decisions of the British courts since the 4th of J uly, 1776, ought neither 
to be read nor cited in court. 

8 In the case of Gallatin v. Bradford, Fall Term, 1808, the court stopped the counsel, who 
cited Douglass's Reports, and declared that they would not receive a citation of a decision 
since the 4th July, 1776, and declared it was improper for counsel to refer to them. 
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Reports of Cases argued and determined in the Court of Appeals of Maryland, 
By J. Scuaarr Srockert, State Reporter. Vol. XXIX. Containing cases 
in April and October Terms, 1868. Published by authority. Baltimore; 
John Murphy & Company. 1869. 


Tus volume has the same general characteristics which we have remarked in 
a former volume: 3 Am. Law Review, 557. We use it in our Digest, but notice 
here a few of the more interesting cases. In Chesapeake Bank v. Swain, p. 483, 
the court follow the decision of the Supreme Court in Thompson v. Riggs, 5 Wall. 
663, 678, and hold that a party who has made a special deposit of $3000 in 
coin at a bank can maintain an action for the coin, and is not bound to accept 
legal tender notes in satisfaction of his judgment. The court moreover solved 
one difficulty, which has puzzled several of our State courts, by simply ordering 
that the judgment should be rendered for so many dollars, payable in gold or 
silver. We do not suppose that the power to make such an order respecting 
the form of a judgment is possessed in any greater degree by the Court of 
Appeals in Maryland than by the highest tribunals of the other States referred 
to; but the Court of Appeals in this case, forced as they were to recognize two 
currencies as established by law, simply ordered that the forms of final process 
should conform to the existing state of things. See Wood vy. Bullens, 6 Allen, 
516. 

We observe a brokerage case analogous to that of Drury v. Newman, 99 
Mass. 256, cited in our notice of that volume. In Kimberly vy. Henderson, p. 
512, the broker came very near getting his commissions. He brought the par- 
ties together, and they contracted for the purchase and sale of the property. 
But there was, unfortunately for the broker, a stipulation, that, if either party 
should fail to comply with the contract he should forfeit a thousand dollars. 
The vendee availed himself of this privilege, and the court held that an action 
for commissions could not be maintained, as there was no sale. 

In Baltimore and Ohio Railroad Co. v. The State, p. 252, and in Northern Cen- 
tral Railway Co. v. ihe State, p. 420, it is held, that the whole question of negli- 
gence must be left to the jury under all the circumstances in evidence. These 
two cases are very valuable on this much vexed point of negligence. 

In Thomas vy. Hunter, p. 406, the plaintiff was the payee of a promissory note, 
before the maturity of which he went into the Confederate service, leaving the 
note at a bank in Baltimore. It was not paid at maturity by the defendant, the 
maker, who was a resident of Baltimore. After the war the plaintiff returned. 
to Baltimore, and the defendant made a new promise to pay the note, which 
took the case out of the Statute of Limitations. eld, that the plaintiff could 
recover interest from the date of the note. 

We see much to commend in the care and accuracy with which these reports are 
compiled, but care and accuracy, to be of real use, must be more confined in their 
range than is the case in these volumes. There is no sort of necessity for giving 
in full al/ the prayers for instructions, nor all the arguments of counsel. It is the 
duty of the reporter, while he omits nothing necessary to illustrate the decision 
of the court, to confine himself to what is pertinent to that end. If he does not 
do this, if he allows points and facts not material and cognate to that decision 
to cumber his pages, he cannot be excused on the ground that these immaterial 


YIIM 


BOOK NOTICES. 575 


matters are carefully and accurately set down. If there is one duty imperative 
on a reporter in this age of the world, it is the duty of condensing as much as 
is consistent with perspicuity. 


Reports of Cases argued and determined in the Supreme Judicial Court of Massa- 
chusetts. ALBERT G. Browne, Jr., Reporter. Volume III., being Massa- 
chusetts Reports, Volume XCIX. Boston: H.O. Houghton & Company. 
1870. 


GiviNG, as we do, in another part of this review, a digest of the cases re- 
ported in this volume, we shall only call the attention of our readers here to a 
few cases, which from their importance or from peculiar features call for special 
mention. 

Minot v. Paine, p. 101, decides a question which has given trustees a great 
deal of trouble; namely, whether shares of additional stock in a corporation dis- 
tributed to the trustee as a dividend on stock which he holds as trustee, are cap- 
italor income. The court laid down in this case the sound and perfectly intelligible 
principle, that stock dividends are to be considered as capital, cash dividends as 
income, wisely exonerating the trustee from the burdensome and almost impossible 
task of ascertaining or attempting to ascertain the source of the extra dividend ; 
the court deny to this inquiry the importance which some persons had supposed 
it to possess, and in lieu of all such complicated methods lay down the above 
simple and uniform rule. See 3 Am. Law. Review, 167. 

The case of Bowditch v. Soltyk, p. 136, possessed greater importance perhaps 
at the time it was decided, in 1868, than it can possess now, after the late decision 
of the Supreme Court in Hepburn y. Griswold. We have already noticed this case 
in 3 Am. Law Review, 168. 

The case of Drury v. Newman, p. 256, decides that a broker cannot maintain 
an action for commissions for his services in procuring a purchaser, where no 
sale was actually made, even though the purchaser was procured; it being in 
evidence that commissions are not due unless a sale is made. The court dis- 
tinguish this case from that of Cooke v. Fiske, 12 Gray, 491, where it was held, 
that a suit for commissions for procuring a charter fora vessel would lie, although 
no charter-party or other memorandum in writing was signed by the owner of the 
vessel, because the verbal agreement was binding in law. Taggard v. Loring, 16 
Mass. 336. In Drury vy. Newman, on the contrary, the contract of sale was 
within the Statute of Frauds, and the provisions of the statute were not complied 
with. 

In Meagher v. Driscoll, p. 281, the plaintiff had purchased and paid for a lot 
in a cemetery, and had received a deed thereof, and had there interred the re- 
mains of his child. The defendant, who was the superintendent of the cemetery, 
under the impression that the lot had not been paid for, actually dug up the 
body and removed it to another part of the cemetery, and undertook to sell the 
lotto another person. The action was tort, in the nature of trespass guare clausum 
Jregit, and the jury were instructed that they might consider the injury to the 
plaintiff's feelings, and not merely his actual loss or damage. ‘The jury found 
for the plaintiff in the sum of $837.50, and the verdict was sustained by the court. 
Foster, J., says that though ‘‘a dead body is not the subject of property,” but 
“after burial becomes a part of the ground to which it was committed,” and that 
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therefore ‘* the only action that can be brought for disinterring it is trespass 
quare clausum,” yet that “ the circumstances which accompany and give character 
to a trespass may always be shown either in aggravation or mitigation.” 

A very interesting argument is that made by Mr. Green in Hunt y. Lucas, 
p. 404, against the constitutionality of the statute requiring the defendant to file 
within ten days after the return day of the writ an aflidavit setting forth “ that 
he verily believes” that he ** has a substantial defence to the action on its merits,” 
&e. We confess that there is much in this argument that in our judgment is 
not met by the opinion of the court in sustaining the validity of the statute, and 
that we believe cannot be met. We select one point only from those taken by 
Mr. Green. A man ‘is sued for an injury alleged to have been the result of his 
negligence. He knows that he was negligent; he knows that the injury hap- 
pened; and he presumes a connection between the negligence and the injury, 
But the legal liability depends upon something more. Was the plaintiff’ negli- 
gent?” It is manifest that the defendant has a clear legal right to avail himself 
of any want of due care in the plaintiff; and it is notorious that a defendant in 
such a case is often in a position where he cannot know whether or not the 
plaintiff has exercised due care, until he hears the evidence in the suit. But 
can such defendants be constitutionally prevented from having such actions tried? 
Or are they to swear that they believe they have a substantial defence when they 
are only waiting for the plaintiff’s evidence to see whether they have any de- 
fence or not? ‘This latter alternative is universally adopted, as is well known 
doubtless to the Supreme Court: we hope it is not perjury. All such require- 
ments tend to lower the general standard of veracity in a community, and we 
are glad to learn that an act repealing the statute which required this aflidavit 
has passed the legislature, and, as we write, requires only the signature of the 
governor to become a law. 

We had intended to mention other cases which had attracted our attention, 
but we have no more room. The volume is unusually interesting. 


Michigan Reports. Reports of Cases heard and decided in the Supreme Court of 
Michigan, from January 11, 1869, to July 12, 1869. Witi1am JENNIsoN, 
Reporter. Volume V. Being Volume XVIIL. of the Series. Detroit: Wm. 
A. Throop & Company. 1869. 


Mr. JENNISON always reports his cases fully, sometimes more fully, we are 
inclined to think, than is necessary or useful. Take for instance, the last case. 
in this volume, Motz v. The City of Detroit, p. 495, where certain parties, who 
had petitioned the common council to cause a certain street to be paved, brought 
a bill in equity to restrain the city from levying an assessment for the expense 
thereof upon the abuttors, and the court refused to consider the arguments in 
behalf of the complainants based upon alleged breaches of the paving contract, — 
is it at all desirable to set them forth at length in the report of the case? We 
think not; and while we admire the thoroughness with which Mr. Jennison has 
done his work, we cannot omit to urge upon him, as upon others of his breth- 
ren, the duty of compression. 

The case we have mentioned, though turning of course upon the provisions of 
local laws, is of very general importance on the subject of those city taxes 
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which are commonly known as ‘‘ betterments.” The court held, that the expense 
of paving the street in front of a particular lot could not constitutionally be laid 
upon that lot; but that ‘* taxing districts ” must be established and such expenses 
equitably apportioned on the property in those districts. 

We notice an important case on the operation of a deed of real property. 
In Smith v. Lock, p. 56, it appeared that the defendant Lock had sold to Smith 
a lot of land situated in a village, a plat (or plan) of which he had duly executed 
and recorded, according to the requirements of the statute. By the deed -the 
northerly boundary of this lot was Front Street, the fee of which was in Lock: 
and, on the plan, Front Street was laid down as a street fifty feet wide, extend- 
ing to the westerly line of the lot in question, but not marked out beyond that 
line. Lock, claiming that he had never dedicated this part of the street —on 
the north of the plaintiff’s lot —to the public, sold it to one Hinkley, who began 
to build thereon. The court ‘eld, that the grantor and those claiming under him 
were estopped by the deed from denying this part of the street to be a street, 
and granted a perpetual injunction. 

The case of Buckley v. Great Western R.R. Co., p. 121, followed the rule 
laid down in Me Millan vy. Michigan Southern and Northern Indiana Railroad Co., 
16 Mich. 79, in regard to the liability of railroads as common carriers for losses 
by fire after the transit of the goods had been completed, and the goods stored 
in their warehouses. In this case, however, the court seems to have been some- 
what embarrassed by a special verdict rendered by the jury, which found that 
the company agreed to transport the goods to Detroit, and deliver them to the 
plaintifs. The plaintiffs were notified of the arrival of the goods on the same 
day they arrived, and had taken away a portion of them when the day closed, at 
six o'clock P.M. The warehouse was burnt that night. It was held that the 
company were liable as common carriers. Campbell, J., dissented. 

In Hoover v. Peters, p. 51, the court sustained the sometimes questioned doc- 
trine, that one who sells provisions for domestic consumption warrants their 
soundness: but, semble, that there is no such implied warranty when such articles 
are purchased by a dealer to sell again. 


The Law Almanac for the Year 1870. New York: Published by Hurd & 
Houghton. 1870. 


The Merchants’ and Bankers’ Almanac for 1870. New York: Published at the 
office of the Bankers’ Magazine and Statistical Register. 


Tue first book whose name we have given is one we are very glad to see, 
and which we are surprised has never been issued before. It contains a calendar, 
a list of the principal United States and State officers and judges ; a list of judges 
of the Supreme Court of the United States and of the Attorneys-General since the 
formation of the Government; a catalogue of law books published in the United 
States and Great Britain during the past year; a list of the Reports of the States 
(to which, in next year’s edition, we should be glad to see added, a list of the 
English Reports and a table of abbreviations), a necrology of distinguished 
judges and lawyers ; a schedule of stamp duties, and the names of commissioners 
to take acknowledgments. The only change we can recommend in the volume is 
to strike out about a third of it. We own to a great dislike to see books of this 
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kind padded with any matter not strictly pertinent to business. Especially, the 
lives of the Supreme Court judges might be omitted to great advantage, they 
are so meagre and jejune as to be entirely valueless, and yet they take a good 
deal of room. The calendar is taken from the Bankers’ Almanac; and the 
Shakespearian quotations about gold, e. g.: ‘‘I will raise her statue in pure 
gold,” ‘* Wedges of gold, great anchors, heaps of pearl,” &e., &c., however they 
may please the members of the gold board, are most out of place in a law al- 
manac. We trust the publishers, who, we are glad to see, intend to continue 
the annual publication of this Almanac, will, by judicious additions and prun- 
ings, succeed in making it, what it can be made, “‘ indispensable to every prac- 
titioner.” 

The Merchants’ and Bankers’ Almanac, it may be presumptuous for us to 
comment on, and we will only say that it seems to us to contain as much useful 
and, barring the hideous portraits, as little useless matter as any book of the kind 
we ever looked at. ; 


The Law in reference to Suicide and Intemperance in Life Insurance. Read before 
the New York Medico-Legal Society by Witt1am Surapy, LL.B. Coun- 
sellor-at-Law. New York: 1869. 


Tuis essay, published as an insurance pamphlet, gives an interesting account 
of some of the leading and recent decisions in the reports on the subject of the 
essay. 


American Journal of Insanity. Vol. XXVI. No. 3. 


Tus number contains a good account under the title Capar or Incapaz of a 
case in which an attempt was made to deprive an old man of eccentric life of the 
control of his property ; the evidence of the medical experts is given in full. The 
jury disagreed. The writer of the article evidently thinks that the alleged luna- 
tic was not insane. It is gratifying, as it is unusual, to find an expert on 
insanity, who does not believe that conformity to the ordinary opinions and cus- 
toms of society is the test of a sound mind. The number also contains an opinion 
of a Pennsylvania Court of Quarter Session, remanding to the hospital a person 
who, it was alleged, was insane. 


A Full Report of the Proceedings in the Matter of the Bench and Bar of North 
Carolina. Published under the direction of a Committee appointed at a Gen- 
eral Meeting of the Bar of the State. Raleigh: Nichols & Gorman. 1869. 


Ir seems that Chief Justice Pearson, of the Supreme Court of North Carolina, 
published a letter during the summer of 1868, strongly advocating the election 
of General Grant to the Presidency. This letter was largely circulated as a 
campaign document throughout the State. In April, 1869, an article, signed by 
a large number of the most influential members of the bar, appeared in the 
‘‘ Raleigh Sentinel,” protesting against ‘‘ judicial interference in political affairs.” 
This protest was worded in pretty strong language. The judges of the Supreme 
Court were said to have been ‘‘ moved from that becoming propriety so indis- 
pensable to secure the respect of the people, and throwing aside the ermine,” 
to have rushed ‘‘ into the mad contest of politics under the excitement of flags 
and drums.” 
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At the opening of the June term, the court issued an order disabling the 
signers of this protest from appearing as attorneys and counsellors of the court, 
unless they should show cause to the contrary on the 15th day of June. Copies 
of this rule were, however, served on only three of the signers, and arguments 
were heard only on the first case called, that of Mr. Moore. This gentleman, in 
his answer, which was under oath, inter alia, admitted ‘‘ that his purpose was to 
express his disapprobation of the conduct of individuals occupying high judicial 
stations ;” but he disavowed ‘‘ any intention of committing a contempt of the 
Supreme Court, or of impairing the respect due to its authority.” 

Several arguments by distinguished members of the bar were made in behalf 
of the defendant, and the court discharged the rule, on payment of costs, on the 
ground that the sworn disavowal of any intention to commit a contempt arrested 
the further progress of the case. 

The last half of the pamphlet contains an able and rather severe review of 
the opinion of the court. 

We do not feel called upon to express any opinion on the merits of this case. 
With the general views of the protesting gentlemen we entirely sympathize ; but 
we must say, that the language of their protest was unnecessarily harsh. The 
opinion of the court is dignified and moderate in tone. The whole pamphlet 
contains a great deal of useful law on the subject of contempts, and on the rights 
of attorneys and counsellors. 


The Trial of John A. Monroe, for the murder of Sarah Margaret Vail, and Ella 
Mary Monroe. St. John, N.B. 1869. 


Joun A. Monroe, of Saint John, was sentenced in the Circuit Court, Dee. 
21, to be hung on the 15th of February, for the murder of Sarah Margaret Vail, 
and Ella May Monroe, her infant child, in the fall of 1868. The circumstances 
of the case are briefly as follows : — 

John A. Monroe, a respectable architect, born and always residing in Saint 
John, had entered into a criminal relation with Sarah M. Vail, a girl of lower station 
than himself, the fruit of which intercourse was the child Ella. The man had 
been married for some years, and was the father of two children. On the 7th of 
September, 1869, some colored persons, who were gathering berries in what is 
known as the Blueberry Barrens, about twelve miles from Saint John, found 
certain remains of female clothing, the skull, and some other bones of a wo- 
man, a portion of her hair, and remains of the clothing, and the skull of an 
infant, concealed under some branches cut from the surrounding trees. All the 
remains were in an advanced stage of decomposition. At the coroner's inquest, 
a hack-driver testified that, in the fall of 1868, he conveyed three persons — 
Monroe, a woman, and little child—to the place in question on two occasions. 
The first time they left him at this place, directing him to return to a tavern 
about half a mile away, and there wait for them, saying, they were going 
to call on persons residing in the neighborhood, and would meet him at the 
tavern, After he had waited a short time, they came back, and, stating that 
the person whom they wished to see was not at home, they all returned to 
the city, and Monroe engaged the man to repeat the journey two or three days 
after 
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The same directions were given to the driver a second time, and Monroe re- 
joined him alone, saying that the woman and child had been left at the house 
they wished to stay at, and would return to the city the next Monday, to take 
the steamboat to the States, and the driver was engaged to take their baggage 
from a hotel in the city, where it had been left, to the vessel. He did so, and 
was met by Monroe, who told him the persons were already on board, paid him 
for his services, and they both left the boat. The baggage in question re- 
mained unclaimed in the office of the steamboat company in Boston, and was 
afterwards identified as the property of Miss Vail, and found to contain cloth- 
ing and other articles of small value, among which was a photograph of the pris- 
oner. 

The investigation at the coroner’s inquest resulted in an identification of the 
clothing found with the remains, as that of the woman and child, and the larger 
skull, containing peculiar teeth, with the hair, which was of a light color, were 
also sworn to as Miss Vail’s. The infant was suffering from umbilical rupture, 
and had worn a truss, made of a flattened piece of lead, sewn into a strip of cot- 
ton cloth. A piece of lead, resembling the truss in question, was found with the 
remains, and was identified by the sister of Miss Vail, as having been flattened 
and applied by her as stated. 

Monroe, who declared his entire innocence of the charge, surrendered himself 
to the officers, was duly tried, and ably defended by S. R. Thomson, Esq., 
Q. C. 

The prosecution was conducted by A. R. Wetmore, Esq., Attorney General 
for the Province, and Mr. W. H. Tuck. The trial occupied from the 7th to the 
21st of December, and every point in the case seems to have been carefully 
elaborated. 

We regret that our space does not admit of a presentation of some of the 
evidence, and the arguments of the counsel, as we doubt if a case more peculiar 
in some of its features, or characterized by more thoroughness, both in the 
prosecution and the defence, has been tried in this country since the Webster 
case, 

After conviction and sentence, strenuous efforts were made, without success, 
to obtain a commutation of the sentence, and the prisoner was accordingly exe- 
cuted. One of the peculiar features connected with the case was the fact that 
Monroe was the architect of the new jail improvements in Saint John, and 
designed the scaffold on which he was the first sufferer. 


The Schoeppe Murder Trial. The Trial of Dr. Paul Schoeppe, in the Court 
of Oyer and Terminer, of Cumberland County, Pa., charged with the Mur- 
der of Miss Maria M. Stennecke, by Poison. Hon. James H. Granam, Presi- 
dent Judge; HuGues, Sruart, and T. P. Bratr, Associate Judges. The 
court convened on Monday, May 24, 1869. Philadelphia: M. Dahlem, 1869. 
pp- 106. 


In this pamphlet, we have the evidence in this much disputed case, the argu- 
ments of counsel, the charge of the presiding judge, and several elaborate re- 
views of the medical evidence by gentlemen of the medical profession. It would 
seem to have been an exceedingly doubtful case. The facts, we presume, are 
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familiar to most of our readers. The prisoner, a young physician, was convicted 
of the murder, by poison, of an old lady, one of his patients, and to whom he was 
engaged to be married. The motive alleged was to obtain her property; and it 
appeared in evidence, that a paper, purporting to be a will of the deceased, but 
written throughout by the prisoner, and leaving all her property to him, had been 
filed in court. The effect of this evidence on the minds of the jury must have 
been immense; even though the counsel for the government were not allowed to 
offer evidence that the will was a forgery. One other peculiar circumstance ar- 
rested our attention; namely, that the prisoner was, by virtue of a written con- 
tract of marriage, entitled to receive $5000 from the deceased, and that he had 
already received $1000 of that amount. 

These features in the case were so extremely singular, that it is not strange 
that the jury should not have weighed the medical testimony with all the impar- 
tiality which the subject demanded. But even if the jury had been perfectly im- 
partial, — and we do not mean to say that they were not, for evidence of a strong 
motive to commit a crime is always entitled to great weight, — it would have been 
almost impossible for them to have decided with any certainty in a case where 
the doctors disagreed as they did here. We venture to say, that, to arrive at a 
satisfactory conclusion in this case, it was needful to possess far more than ordi- 
nary medical and scientific knowledge of toxicology. We have not space to enter 
upon the evidence: all we can say is, that it is by no means clear of what Miss 
Stennecke died. The protests of the College of Physicians, of Philadelphia, of 
the New Haven Medical Association, and other societies, are very strong in their 
characterization of the government evidence as insufficient. The whole case is 
another argument against our present system of expert testimony. 


Revue de Droit International et de Législation Comparée, publiée par MM. T.-M.- 
C. Asser, Avocat et professeur de droit, 4 Amsterdam, G. Rottn-JAEQuUE- 
myns, Avocat prés la Cour d’Appel, 4 Gand, J. Westiake, Barrister-at-law, 
Lincoln’s Inn, a Londres, avec la collaboration de plusieurs jurisconsultes et 
hommes d'état. 


Tus is the first number of a periodical to be devoted to International Law, 
Public and Private, and to Comparative Legislation and Jurisprudence ; we wish 
it all success. The English editor, Mr. Westlake, is doubtless favorably known 
to many of our readers as the author of a treatise on Private International Law. 
In the list of those who have promised to contribute to this periodical, the follow- 
ing familiar names have struck our eye: Professor Bluntschli; Mr. Thomas Hare ; 
Dr. Von Holtzendorff; M. Laboulaye; Mr. W. B. Lawrence; Dr. Lieber; Pro- 
fessor Sandars. The ‘‘ Revue” is to be published quarterly, making an annual 
volume of about six hundred pages; each quarterly part will contain a Chronique 
de droit international and a Bulletin de législation comparée. The contents of this 
number are varied and interesting; among others, there are articles on the latest 
publications on the penitentiary system, and on naturalization; that which has 
interested us the most is an essay, by M. Asser, one of the editors, on the effect 
of foreign judgments. 

The price of the ‘* Revue” is five dollars a year, in gold; the agents in Amer- 
ica are Messrs. Westermann & Co., No. 471, Broadway, New York. 

VOL. Iv. 38 
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The Western Jurist. For December, 1869. 


The American Law Register. For December, 1869, and January, and February, 
1870. 


Bench and Bar, For January, 1870. 
Tue leading article is on Insanity. 


The American Law Times for December, 1869, and January and February, 
1870, begins the year in a new and decidedly improved form, consisting of 
eighty Svo pages, containing decisions of the United States and State courts, 
and of the departments at Washington. 


The Internal Revenue Record and Customs Journal. New York. 
The Bankrupt Register. New York. 

The Legal Gazette. Philadelphia. 

The Legal Intelligencer. Philadelphia. 

The Pittsburgh Legal Journal. 

The Chicago Legal News. 


The Daily Law Transcript. Baltimore. 

WE trust that the question whether the Maryland legislature is to give the 
privilege of publishing legal notices to the Transcript, will be soon settled one 
way or the other. It is, doubtless, an important matter to those principally con- 
cerned; but it is not interesting to the profession outside of Baltimore, and its 
discussion takes a great deal of room. 


The Albany Law Journal. 

Tus new legal weekly made its appearance with the new year, and promises 
well; it devotes a greater comparative space to matters of legal history, antiqui- 
ties, and literature, than other law periodicals, and is of very attractive size and 
appearance. We would suggest, that it would’ be advisable to intrust the cor- 
rection of the press to a lawyer; there are many errors which it is natural for a 
printer to fall into, but which the eye of a professional man of tolerable education 
would at once detect. For instance: in the Digest of Recent English Decisions 
the cases are all referred to in this form: Doe v. Roe, Q. B. 38; L. J. R. 65; 
thus making it appear that the case is on page 38 of some volume, number not 
given, of a series of Queen’s Bench Reports, and on page 65 of some volume, 
number not given, of the Law Journal Reports; whereas, of course, the semi- 
colon should be stricken out after ‘¢38” and a comma placed before, so that the 
reference would read, Doe v. Roe, Q. B., 38 L. J. R. 65; that is, the case is on 
the sixty-fifth page of the thirty-eighth of the volume of the Law Journal Re- 
ports; Q. B. being not the indication of a series of reports, but only of the court 
where the case was decided. A single instance of that kind might happen to any 
one; but the persistence in the blunder throughout the entire digest shows the 
Jack of competent revision. 


The New York Daily Law Transcript. 
The Canada Law Journal. Toronto. 
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The Lower Canada Jurist. Collection de Décisions du Bas-Canada. 
1869. 
The Law Times. London. 
The Solicitors’ Journal and Reporter. London. 


The following have arrived too late for notice in this number : — 


The Bible in the Public Schools. 


Arguments in the case of John D. Minor et al. vy. The Board of Education of the 
City of Cincinnati et al. Superior Court of Cincinnati. With the Opinions 
and Decisions of the Court. Cincinnati: Robert Clarke & Company. 1870. 


Ohio Criminal Law and Forms, &. By Marvrx Warren. Cincinnati: Rob- 
ert Clarke & Company. 1870. 


The Evils of the Unlimited Liability for Accidents of Masters and Railway Compa- 
nies, By Joseru Brown, Esq., Q. C. London: Butterworths. 1870. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JAN. 1870. 


Bingham on the Law of Descent. 8vo. sheep, $6.00. J.D. Parsons, Albany. 

Bulley & Bund’s Manual of the Law and Practice of Bankruptcy. 12mo, cloth, 
15s. Butterworths, London. : 

Byles’s Treatise on the Law of Bills of Exchange, Promissory Notes, Bank Notes, 
and Cheques. Tenth edition. 8vo, cloth, 25s. Sweet, London. 

California Reports. Vol. 36. (Hale.) 8vo, sheep, $10.00. Sumner Whitney, San 
Francisco. 

Finlason’s History of Law of Tenures of Land in England and Ireland. 8vo, cloth, 
7s. 6d. Stevens & Haynes, London. 

Florida Reports. Vol. 12. (Galbraitts.) 8vo, sheep, $7.50. Tallahassee. 

Holland’s Essays upon the Form of the Law. 8vo, cloth, 7s. 6d. Butterworths, 
London. 

Illinois Criminal Laws. Digest, from the adoption of the Constitution to the end of the 
Twenty-fifth General Assembly. 8vo, sheep, $4.50. E. L. & W. L. Gross, Spring- 
field. 

Illinois Statutes. 1818-1869. Royal 8vo, sheep, $10.00. E. L. & W. L. Gross, Spring- 
field. 


Maryland Reports. Vol. 29. (Stockett.) 8vo. sheep, $5.50. Murphy & Co., Balti- 
more. 

Massachusetts Reports. Vol. 99. (Browne.) S8vo, sheep, $5.50. H. O. Houghton 
& Co., Cambridge. 

Michigan Reports. Vol. 18. (Jennison.) 8vo, sheep, $5.00. W. A. Throop & Co., 
Detroit. 

Morse’s Treatise on the Law relating to Banks and Banking, with Appendix contain- 
ing the Act of June 3, 1869, and Amendments thereto. 8vo, sheep, $6.00. Little, 
Brown, & Co., Boston. 

New York Digest. Vol.8. (Abbotts.) Royal, 8vo, sheep, $7.50. Baker, Voorhis & 
Co., New York. 

New York Supreme Court Reports. Vol. 54. (Barbour.) 8vo, sheep, $5.50. W. C. 
Little & Co., Albany. 

New York Court of Appeals Reports. Vol. 40. (Hand, Vol. 1.) 8vo, sheep, $3.00. 
Banks & Brothers, New York. 

New York Superior Court Reports. Vol. 7. (Robertson.) 8vo, sheep, $7.00. W. 
C. Little & Co., Albany. 

New York Surrogate Reports. Vol. 1. (Tucker.) 8vo, sheep, $6.00. Banks & 
Brothers, New York. 

Paschal’s Digest of the Laws of Texas. Second edition. Royal 8vo, sheep, $15.06 
W. H. & O. H. Morrison, Washington. 
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Prideaux’s Precedents in Conveyancing, with Dissertations on its Law and Practice. 
2 Vols. cloth, 68s. London. 

Redfield’s American Railway Cases. Supplement to Law of Railways. 8vo, sheep, 
$7.50. Little, Brown, & Co., Boston. 

Shelford’s Law of Joint Stock Companies. 8vo, cloth, 21s. Butterworths, Lon- 
don. 

Sills’s Treatise on the Bankruptcy Act, 1869. 12mo., cloth, 12s. Davis, London. 

Smith’s Compendium of the Law of Real and Personal Property. 2 Vols. 8vo, cloth, 
88s. Stevens & Sons, London. 

Texas Reports. Vols. 28 & 29. (G.M. Paschal.) 8vo, sheep, $7.00 each. W. H. 
& O. H. Morrison, Washington. 

The Bible in the Public Schools. Case of Minor et a] v. Cincinnati Board of Educa- 
tion ct al. S8vo. cloth, $2.00; cloth, gilt, $2.50. Robert Clarke & Co., Cincinnati. 

The Law Almanac for 1870. 8vo, cloth, $2.00. Hurd & Houghton, New York. 

Warren’s Ohio Criminal Law. Robert Clarke & Co., Cincinnati. 

* Williams’s (Joshua) Principles of the Law of Personal Property. Intended for the use 
of Students in Conveyancing. Seventh edition. 8vo, cloth, 20s. London. 

Williams’s New Law and Practice of Bankruptcy. 8vo, cloth, 16s. Stevens & Sons, 
London. 

Zabriskie’s Land Laws of the United States. 8vo, sheep, $10.00. H. H. Bancroft & 
Co., San Francisco. 
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UNITED STATES. 
Supreme Court. Tenper Decision. 
Susan P. Hepburn v. Henry A. Griswold. 
Mr. Chief Justice Case delivered the opinion of the court. 


The question presented for our determination by the record in this case is whether 
or not the payee or assignee of a note, made before the 25th of February, 1862, is 
obliged by law to accept in payment United States notes, equal in nominal amount to 
the sum due according to its terms, when tendered by the maker or other party bound 
to pay it. 

And this requires, in the first place, a construction of that clause of the first section 
of the act of Congress passed on that day, which declares the United States notes, the 
issue of which was authorized by the statute, to be a legal tender in payment of 
debts. 

The entire clause is in these words: “ And such notes, herein authorized, shall be 
receivable in payment of all taxes, internal duties, excises, debts, and demands of 
every kind due to the United States, except duties on imports, and of all claims and 
demands against the United States of every kind whatsoever, except for interest upon 
bonds and notes, which shall be paid in coin; and shall also be lawful money anda 
legal tender in payment of all debts, public and private, within the United States, 
except duties on imports and interest as aforesaid.” ! 

This clause has already received much consideration here, and this court has held 
that, upon a sound construction, neither taxes imposed by State legislation,? nor 
demands upon contracts which stipulate in terms for the payment or delivery of coin 
or bullion,’ are included by legislative intention under the description of debts public 
and private. 

We are now to determine whether this description embraces debts contracted before 
as well as after the date of the act. 

It is an established rule for the construction of statutes that the terms employed by 
the legislature are not to receive an interpretation which conflicts with acknowledged 
principles of justice and equity, if another sense, consonant with those principles, can 
be given to them. 

But this rule cannot prevail where the intent is clear. Except in the scarcely sup- 
posable case where a statute sets at naught the plainest precepts of morality and social 
obligation, courts must give effect to the clearly ascertained legislative intent if not 
repugnant to the fundamental law ordained in the Constitution. 


112 U.S. St. 345. 2 Lane County v. Oregon, 7 Wall. 71. 
8 Bronson v. Rodes, 7 Wall. 229; Butler y. Horwitz, ib. 258. 
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Applying the rule just stated to the act under consideration, there appears to be 
strong reason for construing the word de/ts as having reference only to debts con- 
tracted subsequent to the enactment of the law. For no one will question that the 
United States notes, which the act makes a legal tender in payment, are essentially 
unlike in nature, and, being irredeemable in coin, are necessarily unlike in value, to 
the lawful money intended by parties to contracts for the payment of money made 
before its passage. 

The lawful money then in use and made a legal tender in payment consisted of 
gold and silver coin. 

The currency in use under the act, a declared by its terms to be lawful money 
and a legal tender, consists of notes or promises to pay impressed upon paper, pre- 
pared in convenient form for circulation, and protected against counterfeiting by 
suitable devices and penalties. 

The former possess intrinsic value, determined by the weight and fineness of the 
metal; the latter have no intrinsic value, but a purchasing value, determined by the 
quantity in circulation, by general consent to its currency in payments, and by opinion 
as to the probability of redemption in coin. 

Both derive, in different degrees, a certain additional value from their adaptation to 
circulation by the form and impress given to them under national authority, and from 
the acts making them respectively a legal tender. F 

Contracts for the payment of money, made before the Act of 1862, had reference to 
coined money, and could not be discharged, unless by consent, otherwise than by 
tender of the sum due in coin. Every such contract, therefore, was, in legal import 
a contract for the payment of coin. 

There is a well-known law of currency, that notes or promises to pay, unless made 
conveniently and promptly convertible into coin at the will of the holder, can never, 
except under unusual and abnormal conditions, be at par in circulation-with coin. 

It is an equally well-known law that depreciation of notes must increase with the 
increase of the quantity put in circulation and the diminution of confidence in the 
ability or disposition to redeem. Their appreciation follows the reversal of these 
conditions. No act making them a legal tender can change materially the operation 
of these laws. 

Their force has been strikingly exemplified in the history of the United States 
notes. Beginning with a very slight depreciation when first issued, in March, 1862, 
they sank in July, 1864, to the rate of two dollars and eighty-five cents for a dollar ia 
gold, and then rose until recently a dollar and twenty cents in paper became equal to 
a gold dollar. 

Admitting, then, that prior contracts are within the intention of the act, and assum- 
ing that the act is warranted by the Constitution, it follows that the holder of a prom- 
issory note, made before the act, for a thousand dollars, payable, as we have just seen, 
according to the law and according to the intent of the parties, in coin, was required, 
when depreciation reached its lowest point, to accept in payment a thousand note 
dollars, although with the thousand coin dollars, due under the contract, he could 
have purchased on that day two thousand eight hundred and fifty such dollars. Every 
payment, since the passage of the act, of a note of earlier date, has presented similar, 
though less striking, features. 

Now, it certainly needs no argument to prove that an act, compelling acceptance in 
satisfaction of any other than stipulated payment, alters arbitrarily the terms of the 
contract and impairs its obligation, and that the extent of impairment is in the pro- 
portion of the inequality of the payment accepted under the constraint of the law to 
the payment due under the contract. 
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Nor does it need argument to prove that the practical operation of such an act is 
contrary to justice and equity. 

It follows that no construction which attributes such practical operation to an act 
of Congress is to be favored, or indeed to be admitted, if any other can be reconciled 
with the manifest intent of the legislature. . 

What, then, is that manifest intent? Are we at liberty, upon a fair and reasonable 
construction of the act, to say that Congress meant that the word “debts” used in 
the act should not include debts contracted prior to its passage ¢ 

In the case of Bronson y. Rodes! we thought ourselves warranted in holding that 
this word, as used in the statute, does not include obligations created by express con- 
tracts for the payment of gold and silver, whether coined or in bullion. This conelu- 
sion rested, however, mainly on the terms of the act, which not only allow, but require 
payments in coin by and to the Government, and may be fairly considered, indepen- 
dently of considerations belonging to the law of contracts for the delivery of specified 
articles, as sanctioning special private contracts for like payments ; without which, 
indeed, the provisions relating to government payments could hardly have practical 
effect. 

This consideration, however, does not apply to the matter now before us. There 
is nothing in the terms of the act which looks to any difference in its operation on 
different descriptions of debts payable generally in money — that is to say, in dollars 
and parts of a dollar. These terms, on the contrary, in their obvious import, include 
equally all debts not specially expressed to be payable in gold or silver, whether arising 
under past contracts and already due, or arising under such contracts and to become 
due at a future day, or arising and becoming due under subsequent contracts. A 
strict and literal construction indeed would, as suggested by Mr. Justice Story,? in 
respect to the same word used in the Constitution, limit the word “debts” to debts 
existing ; and if this construction cannot be accepted because the limitation sanctioned 
by it cannot be reconciled with the obvious scope and purpose of the act, it is certainly 
conclusive against any interpretation which will exclude existing debts from its 
operation. 

The same conclusion results from the exception of interest on loans and duties on 
imports from the effect of the legal tender clause. This exception affords an irre- 
sistible implication that no description of debts, whenever contracted, can be with- 
drawn from the effect of the act if not included within the terms or the reasonable 
intent of the exception. 

And it is worthy of observation in this connection that in all the debates to which 
the act gave occasion in Congress, no suggestion was ever made that the legal tender 
clause did not apply as fully to contracts made before as to contracts made after its 
passage. 

These considerations seem to us conclusive. We do net think ourselves at liberty, 
therefore, to say that Congress did not intend to make the notes authorized by it a’ 
legal tender in payment of debts contracted before the passage of the act. 

We are thus brought to the question whether Congress has power to make notes 
issued under its authority a legal tender in payment of debts which, when contracted, 
were payable by law in gold and silver coin. 

The delicacy and importance of this question has not been overstated in the argu- 
ment. This court always approaches the consideration of questions of this nature 
reluctantly ; and its constant rule of decision has been, and is, that acts of Congress 
must be regarded as constitutional unless clearly shown to be otherwise. 
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But the Constitution is the fundamental law of the United States. By it the people 
have created a government, defined its powers, prescribed their limits, distributed 
them among the difierent departments, and directed, in general, the manner of their 
exercise. 

No department of the government has any other powers than those thus delegated 
to it by the people. All the legislative power granted by the Constitution belongs to 
Congress; but it has no legislative power which is not thus granted. And the same 
observation is equally true in its application to the executive and judicial powers 
granted respectively to the President and the courts. All these powers differ in kind, 
but not in source or in limitation. They all arise from the Constitution and are lim- 
ited by its terms. 

It is the function of the judiciary to interpret and apply the law to cases between 
parties as they arise for judgment. It can only declare what the law is, and enforce, 
by proper process, the law thus declared. 

But, in ascertaining the respective rights of parties, it frequently becomes necessary 
to consult the Constitution. For there can be no law inconsistent with the funda- 
mental law. No enactment not in pursuance of the authority conferred by it can 
create obligations or confer rights. For such is the express declaration of the Con- 
stitution itself in these words : — 

“The Constitution, and the laws of the United States which shall be made in pursu- 
ance thereof, and all treaties made, or which shall be made under the authority of the 
United States, shall be the supreme law of the land; and the judges in every State 
shall be bound thereby, any thing in the constitution or laws of any State to the con- 
trary notwithstanding.” 

Not every act of Congress, then, is to be regarded as the supreme law of the land; 
nor is it by every act of Congress that the judges are bound. This character and this 
force belong only to such acts as are “ made in pursuance of the Constitution.” 

When, therefore, a case arises for judicial determination, and the decision depends 
on the alleged inconsistency of a legislative provision with the fundamental law, it is 
the plain duty of the court to compare the act with the Constitution, and if the former 
cannot, upon a fair construction, be reconciled with the latter, to give effect to the 
Constitution rather than the statute. This seems so plain that it is impossible to make it 
plainer by argument. If it be otherwise the Constitution is not the supreme law; it 
is neither necessary or useful, in any case, to inquire whether or not any act of Con- 
gress was passed in pursuance of it; and the oath which every member of this court 
is required to take, that he “ will administer justice without respect to persons, and 
do equal right to the poor and the rich, and faithfully perform the duties incumbent 
upon him to the best of his ability and understanding, agreeabiy to the Constitution 
and laws of the United States,” becomes an idle and unmeaning form. 

The case before us is one of private right. The plaintiff in the court below sought 
to recover of the defendants a certain sum expressed on the face of a promissory note. 
The defendants insisted on their right, under the act of February 25, 1862, to acquit 
theniselves of their obligation by tendering in payment a sum nominally equal in 
United States notes. But the note had been executed before the passage of the act, 
and the plaintiff insisted on his right under the Constitution to be paid the amount 
due in gold and silver. And it has not been, and cannot be, denied that the plaintiff 
was entitled to judgment according to his claim, unless bound by a constitutional law 
to accept the notes as coin. 

Thus two questions were directly presented: Were the defendants relieved by the 
act from the obligation assumed in the contract? Could the plaintiff be compelled, 
by a judgment of the court, to receive in payment a currency of different nature and 
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value from that which was in the contemplation of the parties when the contract was 
made ? 

The Court of Appeals resolved both questions in the negative, and the defendants, 
in the original suit, seek the reversal of that judgment by writ of error. 

It becomes our duty, therefore, to determine whether the act of February 25, 1862, 
so far as it makes United States notes a legal tender in payment of debts contracted 
prior to its passage, is constitutional and valid or otherwise. Under a deep sense of 
our obligation to perform this duty to the best of our ability and understanding, we 
shall proceed to dispose of the case presented by the record. 

We have already said, and it is generally, if not universally, conceded, that the 
Government of the United States is one of limited powers, and that no department 
possesses any authority not granted by the Constitution. 

It is not necessary, however, in order to prove the existence of a particular authority 
to show a particular and express grant. The design of the Constitution was to estab- 
lish a government competent to the direction and administration of the affairs of a 
great nation, and, at the same time, to mark, by sufficiently definite lines, the sphere 
of its operations. To this end it was needful only to make express grants of general 
powers, coupled with a further grant of such incidental and auxiliary powers as might 
be required for the exercise of the powers expressly granted. These powers are 
necessarily extensive. It has been found, indeed, in the practical administration of 
the Government, that a very large part, if not the largest part, of its functions have 
been performed in the exercise of powers thus implied. ; 

But the extension of power by implication was regarded with some apprehension 
by the wise men who framed, and by the intelligent citizens who adopted, the Con- 
stitution. This apprehension is manifest in the terms by which the grant of incidental 
and auxiliary powers is made. All powers of this nature are included under the 
description of power to make all laws necessary and proper for carrying into execu- 
tion the powers expressly: granted to Congress or vested by the Constitution in the 
Government or in any of its departments or officers. 

The same apprehension is equally apparent in the tenth article of the Amendments, 
which declares that ‘‘ the powers not delegated to the United States by the Constitu- . 
tion, nor prohibited by it to the States, are reserved to the States or the people.” 

We do not mean to say that either of these constitutional provisions is to be taken 
as restricting any exercise of power fairly warranted by legitimate derivation from 
one of the enumerated or express powers. The first was undoubtedly introduced to 
exclude all doubt in respect to the existence of implied powers; while the words 
“necessary and proper” were intended to have a “sense,” to use the words of Mr. 
Justice Story, “at once admonitory and directory,” and to require that the means 
used in the execution of an express power “should be bona fide, appropriate to the 
end.”1 The second provision was intended to have a like admonitory and directory 
sense, and to restrain the limited government established under the Constitution from 
the exercise of powers not clearly delegated or derived by just inference from powers 
so delegated. 

It has not been maintained in argument, nor, indeed, would any one, however 
slightly conversant with constitutional law, think of maintaining that there is in the 
Constitution any express grant of legislative power to make any description of credit 
currency a legal tender in payment of debts. 

We must inquire then whether this can be done in the exercise of an implied 
power. 

The rule for determining whether a legislative enactment can be supported as an 


1 Story on Const. § 1248. 
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exercise of an implied power was stated by Chief Justice Marshall, speaking for the 
whole court, in the case of McCulloch v. The State of Maryland ;} and the statement 
then made has ever since been accepted as a correct exposition of the Constitution. 
His words were these: “Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consistent with the letter and spirit of the Consti- 
tution, are constitutional.” And in another part of the same opinion the practical 
application of this rule was thus illustrated: “Should Congress, in the execution of 
its powers, adopt measures which are prohibited by the Constitution; or should Con- 
gress, under the pretext of executing its powers, pass laws for the accomplishment 
of objects not intrusted to the Government; it would be the painful duty of this tri- 
bunal, should a case requiring such a decision come before it, to say that such an 
act was not the law of the land. But where the law is not prohibited, and is really 
calculated to effect any of the objects intrusted to the Government, to undertake here 
to inquire into the degree of its necessity would be to pass the line which circum- 
scribes the judicial department, and to tread on legislative ground.” ? 

It must be taken then as finally settled, so far as judicial decisions can settle any 
thing, that the words “all laws necessary and proper for carrying into execution ” 
powers expressly granted or vested, have, in the Constitution, a sense equivalent to 
that of the words, laws, not absolutely necessary indeed, but appropriate, plainly 
adapted to constitutional and legitimate ends ; laws not prohibited, but consistent with 
the letter and spirit of the Constitution; laws really calculated to effect objects 
intrusted to the Government. 

The question before us, then, resolves itself into this: Is the clause which makes 
United States notes a legal tender for debts contracted prior to its enactment, a law 
of the description stated in the rule ? 

It is not doubted that the power to establish a standard of value by which all other 
values may be measured, or, in other words, to determine what shall be lawful money 
and a legal tender, is in its nature, and of necessity, a governmental power. It is in 
all countries exercised by the Government. In the United States, so far as it relates 
to the precious metals, it is vested in Congress by the grant of the power to coin 
money. But can a power to impart these qualities to notes, or promises to pay money, 
when offered in discharge of pre-existing debts, be derived from the coinage power, 
or from any other power expressly given ? 

It is certainly not the same power as the power to coin money. Nor is it in any 
reasonable or satisfactory sense an appropriate or plainly adapted means to the exer- 
cise of that power. Nor is there more reason for saying that it is implied in, or inci- 
dental to, the power to regulate the value of coined money of the United States, 
or of foreign coins. This power of regulation is a power to determine the weight, 
purity, form, impression, and denomination of the several coins, and their relation 
to each other, and the relations of foreign coins to the monetary unit of the United 
States. 

Nor is the power to make notes a legal tender the same as the power to issue notes 
to be used as currtncy. The old Congress, under the Articles of Confederation, was 
clothed by express grant with the power to emit bills of credit, which are in fact notes 
for circulation as currency ; and yet that Congress was not clothed with the power to 
make these bills a legal tender in payment. And this court has recently held that the 
Congress under the Constitution, possesses, as incidental to other powers, the same 
power as the old Congress to emit bills or notes; but it was expressly declared at the 
same time that this decision concluded nothing on the question of legal tender. 
Indeed, we are not aware that it has ever been claimed that the power to issue 
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bills or notes has any identity with the power to make them a legal tender. On 
the contrary, the whole history of the country refutes that notion. The States 
have always been held to possess the power to authorize and regulate the issue of bills 
for circulation by banks or individuals, subject, as has been lately determined, to the 
control of Congress, for the purpose of establishing and securing a national currency; 
and yet the States are expressly prohibited by the Constitution from making any 
thing but gold and silver coin a legal tender. This seems decisive on the point that 
the power to issue notes and the power to make them a legal tender are not the same 
power, and that they have no necessary connection with each other. 

But it has been maintained in argument that the power to make United States 
notes a legal tender in payment of all debts is a means appropriate and plainly adapted 
to the execution of the power to carry on war, of the power to regulate commerce, 
and of the power to borrow money. If it is, and is not prohibited, nor inconsistent 
with the letter or spirit of the Constitution, then the act which makes them such legal 
tender must be held to be constitutional. 

Let us, then, first inquire whether it is an appropriate and plainly adapted means 
for carrying on war? The affirmative argument may be thus stated: Congress has 
power to declare and provide for carrying on war; Congress has also power to emit 
bills of credit, or circulating notes receivable for government dues and payable, so 
far at least as parties are willing to receive them, in discharge of government obliga- 
tions ; it will facilitate the use of such notes in disbursements to make them a legal 
tender in payment of existing debts ; therefore Congress may make such notes a legal 
tender. 

It is difficult to say to what express power the authority to make notes a legal ten- 
der in payment of pre-existing debts may not be upheld as incidental, upon the princi- 
ples of this argument. Is there any power which does not involve the use of money ? 
And is there any doubt that Congress may issue and use bills of credit as money in 
the execution of any power? The power to establish post-offices and post-roads, for 
example, involves the collection and disbursement of a great revenue. Is not the 
power to make notes a legal tender as Gensty incidental to this power as to the war 
power ? 

The answer to this question does not appear to us doubtful. The argument, there- 
fore, seems to prove too much. It carries the doctrine of implied powers very far 
beyond any extent hitherto given to it. It asserts that whatever in any degree pro- 
motes an end within the scope of a general power, whether, in the correct sense of the 
word, appropriate or not, may be done in the exercise of an implied power. 

Can this proposition be maintained ? 

It is said that this is not a question for the court deciding a cause, but for Congress 
exercising the power. But the decisive answer to this is that the admission of a legis- 
lative power to determine finally what powers have the described relation as means to 
the execution of other powers plainly granted, and, then, to exercise absolutely and. 
without liability to question, in cases involving private rights, the powers thus deter- 
mined to have that relation, would completely change the nature of American govern- 
ment. It would convert the government, which the people ordained as a government 
of limited powers, into a government of unlimited powers. It would confuse the 
boundaries which separate the executive and judicial from the legislative authority. 
It would obliterate every criterion which this court, speaking through the venerated 
Chief Justice in the case already cited, established for the determination of the ques- 
tion whether legislative acts are constitutional or unconstitutional. 

Undoubtedly among means appropriate, plainly adapted, really calculated, the legis- 
lature has unrestricted choice. But there can be no implied power to use means not 
within the description. 
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Now, then, let it be considered what has actually been done in the provision of a 
national currency. In July and August, 1861, and February, 1862, the issue of sixty 
millions of dollars in United States notes, payable on demand, was authorized.!_ They 
were made receivable in payments, but were not declared a legal tender until March, 
1862,? when the amount in circulation had been greatly reduced by receipt and can- 
cellation. In 1862 and 1863 the issue of four hundred and fifty millions in United 
States notes, payable not on demand, but, in effect, at the convenience of the Govern- 
ment, was authorized, subject to certain restrictions as to fifty millions. These notes 
were made receivable for the bonds of the national loans, for all debts due to or from the 
United States, except duties on imports and interest on the public debt, and were also 
declared a legal tender. In March, 1863,4 the issue of notes for parts of a dollar was 
authorized to an amount not exceeding fifty millions of dollars. These notes were 
not declared a legal tender, but were made redeemable under regulations to be pre- 
scribed by the Secretary of the Treasury. In February, 1863,5 the issue of three 
hundred millions of dollars in notes of the national banking associations was author- 
ized. These notes were made receivable to the same extent as United States notes, 
and provision was made to secure their redemption, but they were not made a legal 
tender. 

These several descriptions of notes have since constituted, under the various acts 
of Congress, the common currency of the United States. The notes which were not 
declared a legal tender have circulated with those which were so declared without un- 
favorable discrimination. 

It may be added as a part of the history that other issues, bearing interest at vari- 
ous rates, were authorized and made a legal tender, except in redemption of bank- 
notes, for face amount exclusive of interest. Such were the one and two years five 
per cent notes and three years compound interest notes.6 These notes never entered 
largely or permanently into the circulation ; and there is no reason to think that their 
utility was increased or diminished by the act which declared them a legal tender for 
face amount. They need not be further considered here. They serve only to illus- 
trate the tendency remarked by all who have investigated the subject of paper money, 
to increase the volume of irredeemable issues, and to extend indefinitely the applica- 
tion of the quality of legal tender. That it was carried no farther during the recent 
civil war, and has been carried no farther since, is due to circumstances, the considera- 
tion of which does not belong to this discussion. 

We recur, then, to the question under consideration. No one questions the gen- 
eral constitutionality, and not very many, perhaps, the general expediency of the 
legislation by which a note currency has been authorized in recent years. The doubt 
is as to the power to declare a particular class of these notes to be a legal tender in 
payment of pre-existing debts. 

The only ground upon which this power is asserted is, not that the issue of notes 
was an appropriate and plainly adapted means for carrying on the war, for that is ad- 
mitted ; but that the making of them a legal tender to the extent mentioned was such 

a means. 

Now, we have seen that of all the notes issued those not declared a legal tender at 
all constituted a very large proportion, and that they circulated freely and without dis- 
count. 

It may be said that their equality in circulation and credit was due to the provision 
made by law for the redemption of this paper in legal tender notes. But this pro- 


1 12 U.S. St. 259, 313, 338. 2 12 U.S. St. 370. 8 12 U.S. St. 345, 532, 709. 
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vision, if at all useful in this respect, was of trifling importance compared with that 
which made them receivable for government dues. All modern history testifies that, 
in time of war especially, when taxes are augmented, large loans negotiated, and 
heavy disbursements made, notes issued by the authority of the.Government, and made 
receivable for dues of the Government, always obtain at first a ready circulation; and 
even when not redeemable in coin, on demand, are as little and usually less subject to 
depreciation than any other description of notes, for the redemption of which no better 
provision is made. And the history of the legislation under consideration is that it 
was upon this quality of receivability, and not upon the quality of legal tender, that 
reliance for circulation was originally placed; for the receivability clause appears to 
have been in the original draft of the bill, while the legal tender clause seems to have 
been introduced at a later stage of its progress. 

These facts certainly are not without weight as evidence that all the usefal purposes 
of the notes would have been fully answered without making them a legal tender for 
pre-existing debts. 

It is denied, indeed, by eminent writers, that the quality of legal tender adds any 
thing at all to the credit or usefulness of government notes. They insist, on the con- 
trary, that it impairs both. ; 

However this may be, it must be remembered that it is as a means to an end to be 
attained by the action of the Government that the implied power of making notes a 
legal tender in all payments is claimed under the Constitution. Now, how far is the 
Government helped by this means? Certainly it cannot obtain new supplies or ser- 
vices at a cheaper rate, for no one will take the notes for more than they are worth at 
the time of the new contract. The price will rise in the ratio of the depreciation, 
and this is all that could happen if the notes were not made a legal tender. But it 
may be said that the depreciation will be less to him who takes them from the Gov- 
ernment if the Government will pledge to him its power to compel his creditors to 
receive them at par in payments. This is, as we have seen, by no means certain, 
If the quantity issued be excessive, and redemption uncertain and remote, great depre- 
ciation will take place ; if, on the other hand, the quantity is only adequate to the 
demands of business, and confidence in early redemption is strong, the notes will 
circulate freely, whether made a legal tender or not. 

But if it be admitted that some increase of availability is derived from making the 
notes a legal tender under new contracts, it by no means follows that any appreciable 
advantage is gained by compelling creditors to receive them in satisfaction of pre- 
existing debts. And there is abundant evidence that whatever benefit is possible 
from that compulsion to some individuals or to the Government is far more than out- 
weighed by the losses of property, the derangement of business, the fluctuations of 
currency and values, and the increase of prices to the people and the Government, 
and the long train of evils which flow from the use of irredeemable paper money. It 
is true that these evils are not to be attributed altogether to making it a legal tender.’ 
But this increases these evils. It certainly widens their extent and protracts their 
continuance. 

We are unable to persuade ourselves that an expedient of this sort is an appropri- 
ate and plainly adapted means for the execution of the power to declare and carry on 
war. If it adds nothing to the utility of the notes it cannot be upheld as a means to 
the end in furtherance of which the notes are issued. Nor can it, in our judgment, 
be upheld as such if, while facilitating in some degree the circulation of the notes, it 
debases and injures the currency in its proper use to a much greater degree. And 
these considerations seem to us equally applicable to the powers to regulate commerce 
and to borrow money. Both powers necessarily involve the use of money by the 
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people and by the Government, but neither, as we think, carries with it as an appro- 
priate and plainly adapted means to its exercise, the power of making circulating 
notes a legal tender in payment of pre-existing debts. 

But there is another view, which seems to us decisive, to whatever express power 
the supposed implied power in question may be referred. In the rule stated by 
Chief Justice Afarshall the words appropriate, plainly adapted, really calculated, are 
qualified by the limitation that the means must be not prohibited, but consistent with 
the letter and spirit of the Constitution. Nothing so prohibited or inconsistent can 
be regarded as appropriate, or plainly adapted, or really calculated means to any end. 

Let us inquire, then, first, whether making bills of credit a legal tender, to the 
extent indicated, is consistent with the spirit of the Constitution. 

Among the great cardinal principles of that instrument no one is more conspicuous 
or more venerable than the establishment of justice. And what was intended by the 
establishment of justice in the minds of the people who ordained it is, happily, not 
a matter of disputation. It is not left to inference or conjecture, especially in its 
relations to contracts. 

When the Constitution was undergoing discussion in the convention, the Congress 
of the confederation was engaged in the consideration of the ordinance for the govern- 
ment of the territory north-west of the Ohio, the only territory subject at that time 
to its regulation and control. By this ordinance certain fundamental articles of com- 
pact were established between the original States and the people and States of the 
territory, for the purpose, to use its own language, “of extending the fundamental 
principles of civil and religious liberty, whereon these republics ” (the States united 
under the confederation), “‘ their laws, and constitutions are erected.” Among these 
fundamental principles was this: ‘ And in the just preservation of rights and prop- 
erty it is understood and declared that no law ought ever to be made, or have force 
in the said territory, that shall in any manner whatever interfere with or affect private 
contracts or engagements bona fide and without fraud previously formed.” 

The same principle found more condensed expression in that most valuable provi- 
sion of the Constitution of the United States, ever recognized as an efficient safeguard 
against injustice, that “‘no State shall pass any law impairing the obligation of con- 
tracts.” 

It is true that this prohibition is not applied in terms to the Government of the 
United States. Congress has express power to enact bankrupt laws, and we do not 
say that a law made in the execution of any other express power, which, incidentally 
only, impairs the obligation of a contract, can be held to be unconstitutional for that 
reason. 

But we think it clear that those who framed and those who adopted the Constitu- 
tion intended that the spirit of this prohibition should pervade the entire body of 
legislation, and that the justice which the Constitution was ordained to establish was 
not thought by them to be compatible with legislation of an opposite tendency. In 
other words, we cannot doubt that a law not made in pursuance of an express power, 
which necessarily and in its direct operation impairs the obligation of contracts, is in- 
consistent with the spirit of the Constitution. 

Another provision, found in the fifth amendment, must be considered in this con- 
nection. We refer to that which ordains that private property shall not be taken for 
public use without compensation. This provision is kindred in spirit to that which 
forbids legislation impairing the obligation of contracts ; but, unlike that, it is addressed 
directly and solely to the National Government. It does not, in terms, prohibit 
legislation which appropriates the private property of one class of citizens to the use 
of another class ; but if such property cannot be taken for the benefit of all, without 
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compensation, it is difficult to understand how it can be so taken for the benefit of a 
part without violating the spirit of the prohibition. 

But there is another provision in the same amendment, which, in our judgment, 
cannot have its full and intended effect, unless construed as a direct prohibition of 
the legislation which we have been considering. It is that which declares that “no 
person shall be deprived of life, diberty, or property, without due process of law.” 

It is not doubted that all the provisions of this amendment operate directly in limi- 
tation and restraint of the legislative powers conferred by the Constitution. The only 
question is, whether an act which compels all those who hold contracts for the pay- 
ment of gold and silver money to accept in payment a currency of inferior value, de- 
prives such persons of property without due process of law. 

It is quite clear that, whatever may be the operation of such an act, due process of 
law makes no part of it. Does it deprive any person of property ? 

A very large proportion of the property of civilized men exists in the form of con 
tracts. These contracts almost invariably stipulate for the payment of money. And 
we have already seen that contracts in the United States, prior to the act under con- 
sideration, for the payment of money, were contracts to pay the sums specified in 
gold and silver coin. And it is beyond doubt that the holders of these contracts were 
and are as fully entitled to the protection of this constitutional provision as the hold- 
ers of any other description of property. 

But it may be said that the holders of no description of property are protected by 
it from legislation which incidentally only impairs its value. And it may be urged, in 
illustration, that the holders of stock in a turnpike, a bridge, or a manufacturing cor- 
poration, or an insurance company, or a bank, cannot invoke its protection against 
legislation which, by authorizing similar works or corporations, reduces its price in the 
market. But all this does not appear to meet the real difficulty. In the cases men- 
tioned, the injury is purely contingent and incidental. In the case, we are consider- 
ing, it is direct and inevitable. 

Tf, in the cases mentioned, the holders of the stock were required by law to convey 
it on demand to any one who should think fit to offer half its value for it, the analogy 
would be more obvious. No one, probably, could be found to contend that an act 
enforcing the ac¢eptance of fifty or seventy-five acres of land in satisfaction of a con- 
tract to convey a hundred would not come within the prohibition against arbitrary 
privation of property. 

We confess ourselves unable to perceive any solid distinction between such an act 
and an act compelling all citizens to accept, in satisfaction of all contracts for money, 
half or three-quarters, or any other proportion less than the whole of the value actu- 
ally due, according to their terms. It is difficult to conceive what act would take pri- 
vate property without process of law, if such an act would not. 

We are obliged to conclude that an act making mere promises to pay dollars a legal 
tender in payment of debts previously contracted, is not a means appropriate, plainly’ 
adapted, really calculated to carry into effect any express power vested in Congress ; 
that such an act is inconsistent with the spirit of the Constitution ; and that it is pro- 
hibited by the Constitution. 

It is not surprising that amid the tumult of the late civil war, and under the influ- 
ence of apprehension for the safety of the republic, almost universal, different views, 
never before entertained by American statesmen or jurists, were adopted by many. 
The time was not favorable to considerate reflection upon the constitutional limits of 
legislative or executive authority. If power was assumed from patriotic motives, the 
assumption found ready justification in patriotic hearts. Many who doubted yielded 
their doubts ; many who did not doubt were silent. Some who were strongly averse to 
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making government notes a legal tender felt themselves constrained to acquiesce in 
the views of the advocates of the measure. Nota few who then insisted upon its neces- 
sity, or acquiesced in that view, have, since the return of peace, and under the influ- 
enze of the calmer time, reconsidered their conclusions, and now concur in those which 
we have just announced. These conclusions seem to us to be fully sanctioned by the 
letter and spirit of the Constitution. 

We are obliged, therefore, to hold that the defendant in error was not bound to 
receive from the plaintiffs the currency tendered to him in payment of their note, made 
before the passage of the Act of Feb. 25, 1862. It follows that the judgment of the 
Court of Appeals of Kentucky must be affirmed. 

It is proper to say, that Justice Grier, who was a member of the court when this 
cause was decided in conference,! and when this opinion was directed to be read,? stated 
his judgment to be that the legal tender clause, properly construed, has no application 
to debts contracted prior to its enactment; but that upon the construction given to the 
act by the other judges, he concurred in the opinion that the clause, so far as it 
makes United States notes a legal tender for such debts, is not warranted by the Con- 
stitution. 

Miter, J. The provisions of the Constitution of the United States which have 
direct reference to the function of legislation may be divided into three primary 
classes : — 

1. Those which confer legislative powers on Congress. 

2. Those which prohibit the exercise of legislative powers by Congress. 

8. Those which prohibit the States from exercising ceriain legislative powers. 

The powers conferred on Congress may be subdivided into the positive and the 
auxiliary, or, as they are more commonly called, the express and the implied 
powers. 

As instances of the former class may be mentioned the power to borrow money, 
to raise and support armies, and to coin money and regulate the value thereof. 

The implied or auxiliary powers of legislation are founded largely on that general 
provision which closes the enumeration of powers granted in express terms, by the 
declaration that Congress shall also “ have power to make all laws which shall be 
necessary and proper’ for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Government of the United States, 
or in any department or officer thereof.” 

The question which this court is called upon to consider, is, whether the authority 
to make the notes of the United States a lawful tender in payment of debts, is to 
be found in Congress under either of these classes of legislative powers. 

As one of the elements of this question, and in order to negative any idea that 
the exercise of such a power would be an invasion of the rights reserved to the 
States, it may be as well to say at the outset, that this is among the subjects of legis- 
lation forbidden to the States by the Constitution. Among the unequivocal utter- 
ances of that instrument on this subject of legal tender, is that which declares that 
“no State shall coin money, emit bills of credit, or make any thing but gold and 
silver coin a tender in payment of debts ;” thus removing the whole matter from 
the domain of State legislation. 

No such prohibition is placed upon the power of Congress on this subject, though 
there are, as I have already said, matters expressly forbidden to Congress ; but neither 
this of legal tender, nor of the power to emit bills of credit, or to impair the obliga- 
tion of contracts, is among them. On the contrary Congress is expressly authorized 
to coin money and to regulate the value thereof, and of foreign coins, and to pun- 
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ish the counterfeiting of such coin and of the securities of the United States, It 
has been strongly argued by many able jurists that these latter clauses, fairly con. 
strued, confer the power to make the securities of the United States a lawful tender 
in payment of debts. 

While I am not able to see in them standing alone a sufficient warrant for the 
exercise of this power, they are not without decided weight when we come to con- 
sider the question of the existence of this power, as one necessary and proper for 
carrying into execution other admitted powers of the Government. For they show 
that so far as the framers of the Constitution did go in granting express power over 
the lawful money of the country, it was confided to Congress and forbidden to the 
States; and it is no unreasonable inference, that if it should be found necessary in 
carrying into effect some of the powers of the Government essential to its success- 
ful operation, to make its securities perform the office of money in the payment of 
debts, such legislation would be in harmony with the power over money granted in 
express terms. 

It being conceded, then, that the power under consideration would not, if exer- 
cised by Congress, be an invasion of ariy right reserved to the States, but one which 
they are forbidden to employ, and that it is not one in terms either granted or denied 
to Congress, can it be sustained as a law necessary and proper, at the time it was en- 
acted, for carrying into execution any of these powers that are expressly granted 
either to Congress, or to the Government, or to any department thereof ? 

From the organization of the Government under the present Constitution, there 
have been from time to time attempts to limit the powers granted by that instru- 
ment, by a narrow and literal rule of construction, and these have been specially 
directed to the general clause which we have cited as the foundation of the auxiliary 
powers of the Government. It has been said that this clause, so far from authorizing 
the use of any means which could not have been used without it, is a restriction 
upon the powers necessarily implied by an instrument so general in its language. 

The doctrine is that when an act of Congress is brought to the test of this clause 
of the Constitution, its necessity must be absolute, and its adaptation to the conceded 
purpose unquestionable. 

Nowhere has this principle been met with more emphatic denial, and more satis- 
factory refutation, than in this court. That eminent jurist and statesman whose official 
career of over thirty years as Chief Justice commenced very soon after the Consti- 
tution was adopted, and whose opinions have done as much to fix its meaning as those 
of any man living or dead, has given this particular clause the benefit of his fullest 
consideration. 

In the case of the United States v. Fisher, 2 Cr. 858, decided in 1804, the point in 
issue was the priority claimed for the United States as a creditor of a bankrupt, over 
all other creditors. It was argued mainly on the construction of the statutes, but the 
power of Congress to pass such a law was also denied. Chief Justice Marshall said : 
“Tt is claimed under the authority to make all laws which shall be necessary and 
proper to carry into execution the powers vested by the Constitution in the Govern- 
ment or in any department thereof. In construing this clause, it would be incorrect, 
and would produce endless difficulties, if the opinion should be maintained, that no 
law was authorized which was not indispensably necessary to give effect to a specified 
power. Where various systems might be adopted for that purpose, it might be said 
with respect to each that it was not necessary because the end might be attained by 
other means. Congress must possess the choice of means, and must be empowered 


to use any means which are in fact conducive to the exercise of the power granted 
by the Constitution.” 
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It was accordingly held that under the authority to pay the debts of the Union, 
it could pass a law giving priority for its own debts in cases of bankruptcy. 

But in the memorable case of McCulloch y. Maryland,! the most exhaustive discus- 
sion of this clause is found in the opinion of the court by the same eminent ex- 
pounder of the Constitution. That case involved, it is well known, the right of 
Congress to establish the Bank of the United States, and to authorize it to issue notes 
for circulation. It was conceded that the right to incorporate or create such a bank 
had no specific grant in any clause of the Constitution, still less the right to authorize 
it to issue notes for circulation as money. But it was argued that as a means neces- 
sary to enable the Government to collect, transfer, and pay out its revenues, the or- 
ganization of a bank with this function was within the power of Congress. In speaking 
of the true meaning of the word “ necessary ” in this clause of the Constitution he says : 
“Does it always import an absolute physical necessity so strong that one thing to 
which another may be termed necessary cannot exist without it? We think it does 
not. If reference be had to its use, in the common affairs of the world, or in approved 
authors, we find that it frequently imports no more than that one thing is convenient, 
or useful, or essential to another. To employ means necessary to an end, is generally 
understood as employing any means calculated to produce the end, and not as being 
confined to those single means without which the end would be entirely unattainable.” 

The word necessary admits, he says, of all degrees of comparison. “A thing may 
be necessary, very necessary, absolutely or indispensably necessary.” . . . “ This 
word, then, like others, is used in various senses, and in its construction the subject, 
the context, the intention of the person using them, are all to be taken into view. Let 
this be done in the case under consideration. The subject is the execution of those 
great powers on which the welfare of a nation essentially depends. It must have been 
the intention of those who gave these powers to insure as far as human prudence 
could insure, their beneficial execution. This could not be done by confining the 
choice of means to such narrow limits as not to leave it in the power of Congress to 
adopt any which might be appropriate and which were conducive to the end. This 
provision is made in a Constitution intended to endure for ages to come, and conse- 
quently to be adapted to various crises of human affairs. To have prescribed the 
means by which the Government should in all future time execute its powers, would 
have been to change entirely the character of the instrument, and give it the proper- 
ties of a legal code. It would have been an unwise attempt to provide by immutable 
tules for exigencies which, if foreseen at all, must have been but dimly, and which 
can best be provided for as they occur. To have declared that the best means shall 
not be used, but those alone without which the power given would be nugatory, would 
have been to deprive the legislature of the capacity to avail itself of experience, to 
exercise its reason, and to accommodate its legislation to circumstances.” 

I have cited at unusual length these remarks of Chief Justice Marshall, because 
though made half a century ago, their applicability to the circumstances under which 
Congress called to its aid the power of making the securities of the Government a 
legal tender, as a means of successfully prosecuting a war, which without such aid 
seemed likely to terminate its existence, and to borrow money which could in no other 
manner be borrowed, and to pay the debt of millions due to its soldiers in the field, which 
could by no other means be paid, seem to be almost prophetic. If he had had clearly 
before his mind the future history of his country, he could not have better character- 
ized a principle which would in this very case have rendered the power to carry on 
war nugatory, which would have deprived Congress of the capacity to avail itself of 
experience, to exercise its reason, and to accommodate its legislation to circumstances, 
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by the use of the most appropriate means of supporting the Government in the crisis 
of its fate. 

But it is said that the clause under consideration is admonitory as to the use of im- 
plied powers, and adds nothing to what would have been authorized without it. 

The idea is not new, and is probably intended for the same which was urged in the 
case of McCulloch v. Maryland ; namely, that instead of enlarging the powers conferred 
on Congress, or providing for a more liberal use of them, it was designed as a restric- 
tion upon the ancillary powers incidental to every express grant of power in general 
terms. I have already cited so fully from that case that I can only refer to it to say 
that this proposition is there clearly stated and refuted. 

Does there exist, then, any power in Congress or in the Government, by express 
grant, in the execution of which this legal tender act was necessary and proper, in the 
sense here defined, and under the circumstances of its passage ¢ 

The power to declare war, to suppress insurrection, to raise and support armies, to 
provide and maintain a navy, to borrow money on the credit of the United States, to 
pay the debts of the Union, and to provide for the common defence and general wel- 
fare, are each and all distinctly and specifically granted in separate clauses of the 
Constitution. 

We were in the midst of a war, which called all these powers into exercise and 
taxed them severely. A war which, if we take into account the increased capacity 
for destruction introduced by modern science, and the corresponding increase of its 
cost, brought into operation powers of belligerency more potent and more expensive 
than any that the world has ever known. 

All the ordinary means of rendering efficient the several powers of Congress above 
mentioned had been employed to their utmost capacity, and with the spirit of the Re- 
bellion unbroken, with large armies in the field unpaid, with a current expenditure of 
over a million of dollars per day, the credit of the Government nearly exhausted, and 
the resources of taxation inadequate to pay even the interest on the public debt, Con- 
gress was called on to devise some new means of borrowing money on the credit of 
the nation ; for the result of the war was conceded by all thoughtful men, to depend 
on the capacity of the Government to raise money in amounts previously unknown. 
The banks had already loaned their means to the treasury. They had been com- 
pelled to suspend the payment of specie on their own notes. The coin in the coun- 
try, if it could all have been placed within the control of the Secretary of the 
Treasury, would not have made a circulation sufficient to answer army purchases and 
army payments, to say nothing of the ordinary business of the country. A general 
collapse of credit, of payment, and of business seemed inevitable, in which faith in 
the ability of the Government would have been destroyed, the Rebellion would have 
triumphed, the States would have been left divided, and the people impoverished. 
The National Government would have perished, and, with it, the Constitution which 
we are now called upon to construe with such nice and critical accuracy. ; 

That the Legal Tender Act prevented these disastrous results, and that the tender 
clause was necessary to prevent them, I entertain no doubt. 

It furnished instantly a means of paying the soldiers in the field, and filled the 
coffers of the commissary and quartermaster. It furnished a medium for the payment 
of private debts, as well as public, at a time when gold was being rapidly withdrawn 
from circulation, and the State-bank currency was becoming worthless. It furnished 
the means to the capitalist of buying the bonds of the Government. It stimulated 
trade, revived the drooping energies of the country, and restored confidence to the 
public mind. 

The results which followed the adoption of this measure are beyond dispute. No 
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other adequate cause has ever been assigned for the revival of government credit, the 
renewed activity of trade, and the facility with which the Government borrowed, in 
two or three years, at reasonable rates of interest, mainly from its own citizens, 
double the amount of money there was in the country, including coin, bank-noies, 
and the notes issued under the Legal Tender Acts. 

It is now said, however, in the calm retrospect of these events, that treasury notes 
suitable for circulation as money, bearing oy their face the pledge of the United States 
for their ultimate payment in coin, would, if not equally efficient, have answered the 
requirement of the occasion without being made a lawful tender for debts. 

But what was needed was something more than the credit of the Government. 
That had been stretched to its utmost tension, and was clearly no longer sufficient in 
the simple form of borrowing money. Is there any reason to believe that the mere change 
in the form of the security given would have revived this sinking credit? On the 
contrary, all experience shows that a currency not redeemable promptly in coin, but 
dependent on the credit of a promisor whose resources are rapidly diminishing, while 
his liabilities are increasing, soon sinks to the dead level of worthless paper. As no 
man would have been compelled to take it in payment of debts, as it bore no interest, 
as its period of redemption would have been remote and uncertain, this must have 
been the inevitable fate of any extensive issue of such notes. 

But when by law they were made to discharge the function of paying debts, they 
had a perpetual credit or value, equal to the amount of all the debts, public and private, 
in the country. If they were never redeemed, as they never have been, they still 
paid debts at their par value, and for this purpose were then, and always have been, 
eagerly sought by the people. ‘To say, then, that this quality of legal tender was not 
necessary to their usefulness seems to be unsupported by any sound view of the situa- 
tion. 

Nor can any just inference of that proposition arise from a comparison of the legal 
tender notes with the bonds issued by the Government about the same time. These 
bonds had a fixed period for their payment, and the Secretary of the Treasury de- 
clared that they were payable in gold. They bore interest, which was payable semi- 
annually in gold, by exp: ess terms on their face, and the customs duties, which by law 
could be paid in nothing but gold, were sacredly pledged to the payment of this inter- 
est. They can afford no means of determining what would have been the fate of 
treasury notes designed to circulate as money, but which bore no interest, and Irad no 
fixed time of redemption, and by law could pay no debts, and had no fund pledged 
for their payment. 

The legal tender clauses of the statutes under consideration were placed emphati- 
cally by those who enacted them, upon their necessity to the further borrowing of 
money and maintaining the army and navy. : 

It was done reluctantly and with hesitation, and only after the necessity had been 
demonstrated and had become imperative. Our statesmen had been trained in a 
school which looked upon such legislation with something more than distrust. The 
debates of the two houses of Congress show, that on this necessity alone could this 
clause of the bill have been carried, and they also prove, as I think, very clearly the 
existence of that necessity. 

The history of that gloomy time, not to be readily forgotten by the lover of his 
country, will for ever remain, the full, clear, and ample vindication of the exercise of 
this power by Congress, as its results have demonstrated the sagacity of those who 
originated and carried through this measure. 

Certainly it seems to the best judgment that I can bring to bear upon the subject 
that this law was a necessity in the most stringent sense in which that word can be 
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used. But if we adopt the construction of Chief Justice Marshall and the full court 
over which he presided, a construction which has never to this day been overruled or 
questioned in this court, how can we avoid this conclusion? Can it be said that this 
provision did not conduce towards the purpose of borrowing money, of paying debts, 
of raising armies, of suppressing insurrection? or that it was not calculated to effect 
these objects; or that it was not useful and essential to that end? Can it be said 
that this was not among the choice of means, if not the only means, which were left 
to Congress to carry on this war for national existence ? 

Let us compare the present with other cases decided in this court. 

If we can say judicially that to declare, as in the case of United States v. Fisher, 
that the debt which a bankrupt owes the Government shall have priority of payment 
over all other debts, is a necessary and proper law to enable the Government to pay 
its own debts, how can we say that the legal tender clause was not necessary and 
proper to enable the Government to borrow money to carry on the war ? 

The creation of the United States Bank, and especially the power granted to it to 
issue notes for circulation as money, was strenuously resisted as without constitutional 
authority ; but this court held that a bank of issue was necessary, in the sense of that 
word as used in the Constitution, to enable the Government to collect, to transfer, and 
to pay out its revenues. 

It was never claimed that the Government could find no other means to do this. 
It could not then be denied, nor has it ever been, that other means more clearly within 
the competency of Congress existed, nor that a bank of deposit might possibly have 
answered without a circulation. But because that was the most fitting, useful, and 
efficient mode of doing what Congress was authorized to do, it was held to be neces- 
sary by this court. The necessity in that case is much less apparent to me than in the 
adoption of the legal tender clause. 

In Veazie Bank v. Fenno, decided at the present term, this court held, after full con- 
sideration, that it was the privilege of Congress to furnish to the country the currency 
to be used by it in the transaction of business, whether this was done by means of 
coin, of the notes of the United States, or of banks created by Congress. And that 
as a means of making this power of Congress efficient, that body could make this cur- 
rency exclusive by taxing out of existence any currency authorized by the States. 
It was said “that having, in the exercise of undoubted constitutional power, under- 
taken’ to provide a currency for the whole country, it cannot be questioned that 
Congress may constitutionally secure the benefit of it to the people by appropriate 
means.” Which is the more appropriate and effectual means of making the cur- 
rency established by Congress useful, acceptable, perfect—the taxing of all other 
currency out of existence or giving to that furnished by the Government the quality 
of lawful tender for debts? The latter is a means directly conducive to the end to 
be attained, a means which attains the end more promptly and more perfectly than 
any other means can do. ‘The former is a remote and uncertain means in its’ 
effect, and is liable to the serious objection that it interferes with State legislation. 
If Congress can, however, under its implied power, protect and foster this currency 
by such means as destructive taxation on State-bank circulation, it seems strange 
indeed, if it cannot adopt the more appropriate and the more effectual means of 
declaring these notes of its own issue, for the redemption of which its faith is 
pledged, a lawful tender in payment of debts. 

But it is said that the law is in conflict with the spirit if not the letter of several 
provisions of the Constitution. Undoubtedly it is a law impairing the obligation of 
contracts made before its passage. But while the Constitution forbids the States to 
pass such laws it does not forbid Congress. On the contrary, Congress is expressly 
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authorized to establish a uniform system of bankruptcy, the essence of which is to 
discharge debtors from the obligation of their contracts; and in pursuance of this 
power Congress has three times passed such a law, which in every instance operated on 
contracts made before it was passed. Such a law is now in force, yet its consti- 
tutionality has never been questioned. How it can be in accordance with the spirit 
of the Constitution to destroy directly the creditor’s contract for the sake of the 
individual debtor, but contrary to its spirit to affect remotely its value for the safety 
of the nation it is difficult to perceive. 

So it is said that the provisions, that private property shall not be taken for public 
use without due compensation, and that no person shall be deprived of life, liberty, 
or property without due course of law, are opposed to the acts under consideration. 

The argument is too vague for my perception, by which the indirect effect of a 
great public measure, in depreciating the value of lands, stocks, bonds, and other con- 
tracts, renders such a law invalid as taking private property for public use, or as de- 
priving the owner of it without due course of law. 

A declaration of war with a maritime power would thus be unconstitutional, be- 
cause the value of every ship abroad is lessened twenty-five or thirty per cent, and 
those at home almost as much. The abolition of the tariff on iron or sugar would in 
like manner destroy the furnaces, and sink the capital employed in the manufacture 
of these articles. Yet no statesman, however warm an advocate of high tariff; has 
claimed that to abolish such duties would be unconstitutional as taking private prop- 
erty. 

If the principle be sound, every successive issue of government bonds during the 
war was void, because by increasing the public debt it made those already in private 
hands less valuable. 

This whole argument of the injustice of the law, an injustice which if it ever 
existed will be repeated by now holding it wholly void; and of its opposition to the 
spirit of the Constitution, is too abstract and intangible for application to courts of 
justice, and is above all dangerous as a ground on which to declare the legislation 
of Congress void by the decision of a court. It would authorize this court to enforce 
theoretical views of the genius of the Government, or vague notions of the spirit of 
the Constitution and of abstract justice, by declaring void laws which did not square 
with those views. It substitutes our ideas of policy for judicial construction, an 
undefined code of ethics for the Constitution, and a court of justice for the national 
legislature. 

Upon the enactment of these Legal Tender Laws they were received with almost 
universal acquiescence as valid. Payments were made in the legal tender notes for 
debts in existence when the law was passed, to the amount of thousands of millions 
of dollars, though gold was the only lawful tender when the debts were contracted. 
A great if not larger amount is now due under contracts made since their passage, 
under the belief that these legal tenders would be valid payment. 

The two houses of Congress, the President who signed the bill, and fifteen State 
courts, being all but one that has passed upon the question, have expressed their belief 
in the constitutionality of these laws. 

With all this great weight of authority, this strong concurrence of opinion among 
those who have passed upon the question, before we have been called to decide it, 
whose duty it was as much as it is ours to pass upon it in the light of the Constitu- 
tion, are we to reverse their action, to disturb contracts, to declare the law void be- 
cause the necessity for its enactment does not appear so strong to us as it did to Con- 
gress, or so clear as it was to other courts ? 

Such is not my idea of the relative functions of the legislative and judicial depart- 
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ments of the Government. Where there is a choice of means the selection is with 
Congress, not the court. Ifthe act to be considered is in any sense essential to the 
execution of an acknowledged power, the degree of that necessity is for the legisla- 
ture and not for the court to determine. In the case in Wheaton, from which I have 
already quoted so fully, the court says that “ where the law is not prohibited, and is 
really calculated to eflect any of the objects intrusted to the Government, to under. 
take here to inquire into the degree of its necessity, would be to pass the line which 
circumscribes the judicial department, and to tread on legislative ground. This court 
disclaims all pretences to such a power.” This sound exposition of the duties of the 
court in this class of cases, relieves me from any embarrassment or hesitation in the 
case before me. If I had entertained doubts of the constitutionality of the law, I 
must have held the law valid, until those doubts became convictions. But as I have 
a very decided opinion that Congress acted within the scope of its authority, I must 
hold the law to be constitutional, and dissent from the opinion of the court. 

I am authorized to say that Mr. Justice Swayne and Mr. Justice Davis concur in 
this opinion. ; . 

We have printed the opinions delivered in the Supreme Court in this very 
important case, and now we propose to examine them somewhat at length. 

The question to be decided was simply whether a debt, existing at the time of 
the passage of the Legal Tender Act, in 1862, and without any stipulation in the 
contract as to the currency in which it was to be paid, could be discharged by the 
payment of legal tender notes. In Bronson vy. Rodes, 7 Wall. 229 (3 Am. Law Rev. 
565), the Supreme Court held, that a debt, contracted in 1851, stated to be ‘the 
sum of one thousand dollars in gold and silver coin,” could not be discharged by 
legal tender notes. The present case goes further, and decides that, to entitle a 
creditor to the payment, in gold, of a debt contracted prior to the legal tender 
legislation, it is not necessary that the contract should set forth that the debt 
should be paid in gold; that, in fact, every contract made prior to the legal ten- 
der legislation contemplated a payment in gold, and, by law, must be paid in 
gold. 

The decision in Bronson y. Rodes proceeded upon two grounds: first, that 
two currencies were established in the United States by the Legal Tender Acts, 
—a gold currency and a paper currency; that the comprehensive language of 
those acts, declaring, as they did, that all debts, public and private, save customs 
duties, could be paid in greenbacks, must be construed in such a sense as to be con- 
sistent with th se other provisions of the acts requiring customs duties to be paid 
in gold, and that thereby, by necessary implication, contracts for such gold were 
sanctioned, and could be enforced at law; and in this, it seems to us, that the court 
was right. ‘* Both descriptions of money,” says the Chief Justice, ‘* were issued 
by the same government,” and ‘‘contracts to pay in either were equally sanc- 
tioned by law.” The same view, substantially, is taken by Agnew and Strong, JJ., 
dissenting, in Graham y. Marshall, 52 Penn. St. 103 (2 Am. Law Rev. 417, 418. 
425). 

It was, however, necessary to the decision in Bronson vy. Rodes that the court 
should, in the second place, declare that the designation, in a contract made prior 
to the passage of the Legal Tender Act, that the debt should be paid in coin, 
operated as an election of the specie currency. But how a man can be said to 
elect which of two currencies he would insist upon when there was but one in 
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existence, is not clear, because the words from which the court infer such elec- 
tion added nothing to the legal effect of the contract at the time it was made. The 
reasoning of Miller, J., that the parties in using the words ‘ gold and silver 
coin,” did nothing which in any way distinguished their contract from any other 
contract, where these words were omitted, is not answered by the opinion of the 
court, and, in our judgment, is unanswerable. That the majority of the court, 
however, considered this choice between two currencies, only one of which existed 
at the time of the supposed choice, to have been made by the insertion of the words 
«gold and silver coin” in the contract, and that this expressed preference was the 
ground of the decision, is also apparent from the opinion in Butler vy, Horwitz, 7 
Wall. 258 (3 Am. Law Rev. 572, 573), where the Chief Justice says: ‘* We find 
two descriptions of lawful money in use under the acts of Congress, in either of 
which damages for the non-performance of contracts, whether made before or since 
the passage of the Currency Acts, may be properly assessed; .. . but the obvious 
intent in contracts for payment in coin . . . warrants the inference that it was the 
understanding of the parties that such contracts should be satisfied . . . only by 
tender in coin; while the absence of any express stipulation as to description in con- 
tracts for payment of money generally warrants the opposite inference of an 
understanding between the parties that such contracts may be satisfied . . . by the 
tender of any lawful money.” 

From this latter position the court has receded in Hephurn vy. Griswold. 
Here there was no ‘‘ express stipulation as to description” of the currency in 
which the debt should be paid. But the court did not draw the inference 
from this omission, that ‘‘there was an understanding between the parties 
that the contract might be satisfied by the tender of any lawful money.” On the 
contrary, the majority of the court, in Hepburn vy. Griswold, adopted the posi- 
tions taken by Mr. Justice Miller, in Bronson y. Rodes, that the words ** in gold 
and silver coin,” varied in no way the legal construction of a contract made prior 
to the Legal Tender Laws, and raised no inference of any special understanding 
between the parties as to the currency in which the debt should be paid. It fol- 
lows, therefore, that the reasoning of the court in Bronson y. Rodes is applica- 
ble only to cases in which the contracts were made subsequent to the passage of 
the Legal Tender Acts, and when the parties evidently had to elect, and by the 
insertion or omission of language referring to a payment in specie, did actually 
elect in what currency the debt was to be paid. But as this was not the state of 
facts in Bronson v. Rodes, or in Butler y. Horwitz, the contracts in both cases having 
been made long prior to the war, the abandonment, in Hepburn vy. Griswold, of 
the theory of election as applied to contracts prior to the war, obliges us to rest 
the former cases on the broader constitutional grounds taken in the last-mentioned 
decision. Moreover, the necessary effect of this is to compel us to consider this 
theory of election between two currencies, advocated by the majority of the court 
in the two former cases, as overruled, so far as respects contracts made before the 
passage of the Legal Tender Acts, and as mere obiter dictum as respects contracts 
made subsequently to those acts; so that we are now actually without any author- 
ity for the application to contracts made since these acts of the very reasonable, 
and, as it seems to us, sound, theory, that an election between two currencies, 
equally established by law, evidenced by the insertion or omission in the contract 
of apt words, will be sustained and enforced by the courts. It is, perhaps, 
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on the whole, probable, that the Supreme Court will, apply this theory of 
election between two currencies to contracts made since the Legal Tender Acts 
were passed, but it cannot be considered certain that they will do so. 

It is certainly to be regretted, that the court did not meet the question of the 
constitutionality of the Legal Tender Acts, as affecting contracts made prior to 
their enactment, when it was first presented in Bronson y. Rodes and in Butler y, 
Horwitz. The disposition to put off deciding this grave question of constitution- 
ality as long as they could, led the majority of the court into the error, soon to 
be renounced, to be sure, of resting both these cases, on the ground that the par- 
ties had elected between two currencies, when in reality such an election was 
impossible, there being but one currency in existence at the time the contracts 
were made; and into the further and more misleading error contained in the 
opinion of the Chief Justice in Buller v. Horwitz, where he intimates that in the 
absence of any words signifying that the parties had exercised their privilege of 
such election, the debt could be discharged ‘ by the tender of any lawful money,” 
— an intimation the value of which is shown by the decision in Hepburn vy. Gris- 
wold. 

We come now to this decision. The Chief Justice, in the outset, states two 
questions, which he proceeds to answer : — 

1. Whether the act of the 25th of February, 1862, making government notes 
a legal tender for all debts, public and private, embraces debts contracted before 
its passage. 

2. Whether, if it does, the law is constitutional in its application to such 
debts. 

We should have supposed that there could be but one answer to the first ques- 
tion, were it not that we find it stated that Mr. Justice Grier considered the law 
as confined in its scope to debts contracted subsequent to the passage of the act. 
Whether it was from this fact, or because the construction of the statute really 
presented difficulties to the minds of the majority of the court, we know not, but 
at any rate we find quite an elaborate argument from the pen of the Chief Jus- 
tice on this question of the scope of the law. He first proceeds to show, that, 
to consider the law as applicable to pre-existing debts would be to work a mani- 
fest injustice ; and this he demonstrates by a brief account of the depreciation of 
the legal tender currency. Then he returns to a consideration of the language 
of the statute, and finds, as we should imagine, no sort of difficulty in ascer- 
taining its meaning. The argument, on this point, has certainly not the merit of 
conciseness. 

Having, then, been brought to the main question at issue, whether the act is 
constitutional in its application to debts existing prior to its passage, the Chief 
Justice, by way of commencement, lays down a number of well-worn maxims, 
truisms, some of them, — and enforces them by quotations from the Constitution, 
and from the oath taken by the members of the court. The substance of it all 
is, that the Constitution is the supreme law of the land, and the court must de- 
clare a law unconstitutional when it conflicts with the Constitution, 

The opinion then proceeds to the main question. The Chief Justice cites the 
Constitution (Art. 1, sect. 8) to prove that Congress has the power to make all 
laws which shall be necessary and proper for carrying into execution the powers 
expressly granted to that body. ‘There being no express grant of a power to 
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make any thing but specie a legal tender, the only question is, whether the law 
establishing the legal tender currency is one ‘‘ necessary and proper for carrying 
into execution ” any power expressly granted to Congress. 

The Chief Justice claims that it is fur the court to pass upon the question of 
the necessity and appropriateness, as one of the means for carrying out an ex- 
pressly granted power, — for instance, the war power, — of making the govern- 
ment notes a legal tender. He considers this question a matter of law for the 
court to decide. He proceeds accordingly to give a history of the legal tender 
legis:ation, as connected with the war; he asks, ‘‘ How far was the Govern- 
ment helped by these means?” and he comes to the conclusion that all benefit 
the Government may possibly have derived from the issue of legal tenders, is 
“far more than outweighed by the losses of property, the derangement of busi- 
ness, the fluctuations of currency and values,” &c.' And from this historical 
and political inquiry into the actual net bencjit or injury resulting to the country 
from the measure whose legality is in dispute, he deduces an opinion on a question 
of law. 

Here, we presume, most lawyers will differ from the Chief Justice in his view . 
of the province of the court, as distinguished from that of the legislature. It is 
not considered generally to be within the province of the Supreme Court to ex- 
amine the utility of a measure which Congress has deemed useful for the accom- 
plishment of one of those ends which are by the express language of the Con- 
stitution within the power of Congress to accomplish. And yet this was done 
not only by the majority but by the minority of the court. Mr. Justice Miller 
appears to consider his opinion on the constitutionality of the law as depending 
on his opinion of its utility. He also goes at length into the history of the war, 
and in his judgment the issuing of legal tenders was necessary to prevent disas- 
trous results. 

We are sure that we speak the mind of most of the profession, when we say 
that all this examination of history and forming of conclusions was entirely out- 
side of the duty of the court. In all this theemembers of the Supreme Court 
acted as members of Congress ; as practical men, intrusted with the duty of pass- 
ing upon practical measures ; as historians, endeavoring to discriminate accurately 
the causes of our failures and of our successes. All this sort of thing we deem 
foreign to the judicial office. 

1 We cannot help calling attention to a most astounding statement of the Chief Justice. He 
says, in speaking of the fact that the notes of the national banks circulated on a par with the 
legal tender notes : ‘‘ It may be said that their equality in circulation and credit was due to the 
provision made by law for the redemption of this paper in legal tender notes. But this provision, 
if at all useful in this respect, was of trifling importance, compared with that which made them 
receivable for government dues.’”’ It may indeed be said that the equality in credit was due to 
theirredeem»bility. When a note of one currency is immediately redeemable in a note of equal 
amount of another currency, the first note must circulate on a par with the second (with such small 
deduction as may be necessary to pay the cost of sending it to the place of redemption), and yet 
the Chief Justice says that this fact of redeemability, if at all useful, was of trifling importance, 
compared with that which made them receivable for government dues. What does he mean? 
The fact that the bank-notes were receivable for government dues was obviously of almost no im- 
portance; if they had not been so receivable, they would have circulated at almost precisely the 
same value, because they were immediately convertible at pleasure into greenbacks, which were 
receivable for government and all other dues. Dormitat Homerus ; we hope that this extraordi- 
nary piece of reasoning will be omitted from the regular report. 
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To our mind the language of Chief Justice Marshall, quoted in both the opin- 
ions, indicates a different rule. It 1s to be remarked, that, although, when he 
is speaking of legislation which is constitutional, he speaks of it as ‘ appro- 
priate,” and ‘* plainly adapted ” to a lawful end, he does not say that the court 
may declare legislation unconstitutional which in their judgment is not plainly 
adapted and appropriate to such an end. ‘The only cases in which the court may 
declare a law unconstitutional, says he, are, first, where it is prohibited by the 
Constitution, and secondly, where the law was passed under the pretext of exe- 
cuting one of the powers of the Government, while it was really aimed at the ac- 
complishment of an object not intrusted to the Government. It seems to us clear 
from this, that Chief Justice Marshall, when he spoke of laws ‘‘ really calculated,” 
‘* appropriate,” ‘* plainly adapted,” &ec., used these expressions with reference, 
not, as Chief Justice Chase and Mr. Justice Miller seem to suppose, to the prac- 
tical effects of the legislation as conducive to the end proposed, but with reference 
to the /egality of the end proposed; as indicating that the Supreme Court should 
scrutinize the means, not to see whether they, as matter of fact, were likely to be 
useful to a lawful end, for of that utility the legislature was the sole judge; but 
to see whether the end for which they were ‘ really calculated,” and “plainly 
adapted,” was a lawful end, — that is, whether the accomplishment of one of the 
granted powers of Congress was the real or only the ostensible object of the 
measure, 

That is to say, to take an illustration, a law drafting all the officers of State 
governments into the army, if the court should hold that it was not passed for 
the purpose of raising and maintaining an army, but for the purpose of crippling 
the State governments, would be unconstitutional. So, if Congress, thinking it 
necessary to the exercise of this power, should pass a law abridging the remedies 
and rights of contractors or other civilians, which are guaranteed in express terms 
by the Constitution, such a law would be rightly held unconstitutional, not because 
of its unsuitableness in the opinion of the court to the end proposed, but be- 
cause it contravened express provisions of the Constitution. So, if the law should 
be forbidden in the opinion of the court, by implication, on a sound construction 
of the Constitution. So that, if the court find that the object aimed at in the 
legislation is a lawful object, a power given to Congress by the Constitution, it 
is not for the court to say that Congress was mistaken in its belief of the efficacy 
of its measures: Congress is the sole judge of their necessity and of their prob- 
able effects; and if Congress aims by these measures to carry out a power 
given to it by the Constitution, the only ground upon which such measures can 
be declared unconstitutional is that they conflict with other parts of that instru- 
ment. 

For it is plain that a law is constitutional or unconstitutional at the time of its 
passage. Eight years’ experience of its workings adds nothing to its legality, 
and cannot impair its authority. Yet what court, at the time the Legal Tender 
Act was passed, would have had the temerity to oppose its opinion on the prob- 
able financial effect of the act, that, by deranging the currency, it was likely to 
do more harm than it could effect of good by temporarily relieving the Govern- 
ment from its pressing embarrassments, — against that of Congress, and to base 
a decision of the unconstitutionality of the statute upon such ground? The thing 
would have been monstrous, intolerable ; a decision by men not selected for their 
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knowledge of finances or of war or of politics at all, without the assistance of 
argument by statesmen, upon a question surrounded by difficulties, entirely a 
practical question, an experiment, the practical results of which no man could 
foresee, because they depended, in fact, on the issue of the next battle. If, for 
instance, General McClellan had succeeded in the Peninsular campaign, and the 
war, with its enormous expenditures, been thereupon ended with merely a slight 
derangement of the currency attributable to the legai tenders, could the argument 
of the Chief Justice be used at the present time? Would it not be quite likely 
that he, or any man, would think that the legal tenders had been on the whole 
useful? And if useful, then constitutional, in his sense of that term? Yet this 
was a perfectly reasonable expectation at the time of the passage of the act, and, 
so far as we can see even now, with all the light which history has thrown upon 
it, the war might have been so ended, but for a few blunders. 

But we will go farther. We undertake to say, that it is not necessary, in order 
to render a law constitutional, that it should have been of any actual use at all. 
The Government at the close of the war was under contracts to pay for ships, 
arms, and munitions of war, which were then entirely useless, because hostilities 
had ceased. But was the Government exonerated from paying these debts, be- 
cause the articles were, as matter of fact, not necessary for the execution of the 
war power, and had not even been put in requisition? Or, to take another illus- 
tration, a contract is made by the Government for a supply of what is supposed 
to be a formidable weapon of war. It turns out to be not only useless, but cer- 
tain to do more harm than good. Yet will any one say that the law authorizing 
the contract is not one necessary and proper for the execution of the war power ? 

The same error in regard to the respective provinces of the court and Congress 
is made by Mr. Justice Miller, in his opinion. He also reviews the history of 
the war, and undertakes to pass upon the practical utility of the Legal Tender 
act, in order to arrive at its legality. The only difference is, that he thinks the 
act was necessary, and the Chief Justice thinks it was unnecessary. Both, in 
our judgment, are equally outside of their proper sphere. 

The fact is, the quality of constitutionality or unconstitutionality exists in a 
statute, just as the quality of goodness or badness exists in an action. If an 
act was right at the time it was done, — that is, if it was done from right 
motives, —no after experience of its evil results can change its moral aspect. 
So with a statute. The intent is the first thing to be passed upon by the court, 
and we believe the court should hold Congress to a strict account as respects a 
lawful intent. But that being granted to be lawful, then the means, having been 
thought by Congress to be necessary and proper, are also lawful, unless prohib- 
ited by some provision of the Constitution. See George v. School District in 
Mendon, 6 Met. 497, 510; and Spaulding v. Lowell, 23 Pick. 71, 80, where the 
principle is well stated by Shaw, C. J. 

We now pass to the consideration of the second branch of the argument in both 
the opinions, — whether the legal tender legislation is consistent with the letter 
and spirit of the Constitution. The Chief Justice directs our attention first to 
the opposition of this law to the “spirit,” as he calls it, of the Constitution. 
He regards ‘‘ the establishment of justice” as one of the great principles of the 
instrument ; and, as determining what ideas of justice were possessed by the con- 
vention which framed the Constitution, he refers us to an ordinance for the 
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government of a territory passed by a different body, the Congress of the Con- 
federation. But an act prohibiting to a territorial government the exercise of 
the power of affecting contracts, certainly raises no logical inference, that the soy- 
ereign body, which imposed the prohibition, intended to disclaim the right on its 
own part to do the thing forbidden to its political inferior. Even if there were 
such an inference, moreover, it would be nothing to the purpose; for how can an 
ordinance of one legislative body be material in ascertaining the intent of another 
legislative body in framing a totally different instrument ? ' 

This argument appears in a slightly modified form in the consideration of the 
provision in the Constitution forbidding the States to pass any law impairing 
the obligation of contracts. This prohibition the Chief Justice evidently regards 
as the enunciation of a grand moral principle, which ‘‘ should pervade the entire 
body of legislation,” as well of Congress as of the States. It is not, however, 
by any means clear how far he relies on this ground. He is confronted by the 
fact, that Congress has an express grant of the power to impair contracts by en- 
acting a bankruptcy law; and he evidently recognizes that this is a pretty broad 
exception to the universal recognition of his ‘‘ principle ” of legislation in respect 
to contracts. Ife is also not prepared to ‘‘ say, that a law made in the execution of 
any other express power, which, incidentally only, impairs the obligation of contracts, 
can be held to be unconstitutional for that reason.” But he does think ‘that a 
law, not made in pursuance of an express power, which necessarily, and in its 
direct operation impairs the obligation of contracts, is inconsistent with the spirit 
of the Constitution.” 

But would a law ‘‘ not made in pursuance of an express power” be constitu- 
tional any way? Would the most solicitous concern for existing contracts save it 
from being held to be an unauthorized piece of legislation? Has Congress power 
to pass any laws except such as are ‘‘ necessary and proper for carrying into exe- 
cution” the powers expressly granted to it? It is obviously a sufficient objection 
to a law that it aims at a power not granted to the Federal Government. The 
majority of the court having arrived at this last-mentioned fatal objection to the 
legal tender law, this mention of an additional reason against its constitutionality 
is superfluous. 

The Chief Justice must, however, be understood as intimating that the ma- 
jority of the court would hold, that a law, made in pursuance of an express 
power, which ‘ necessarily,” and not ‘‘ only incidentally,” impaired the obligation 
of contracts, would be held to be unconstitutional as inconsistent with the spirit 
of the Constitution. 

It may, perhaps, be sufficient to reply to this, with Mr. Justice Miller, that: 
the existence of this spirit, or principle, cannot be predicated in regard to an 
instrument containing an express power to release debtors from the obligation of 
their contracts. 

But the terms ‘‘ necessarily,” and ‘incidentally only,” are not opposed, as 
the Chief Justice seems to suppose. No law made in pursuance of any of the 
express powers granted to Congress, except that ‘‘ to establish a uniform system 
of bankruptcy,” could affect contracts except ‘incidentally only;” and yet 


1 We observe an attempt to evade this obvious objection to this argument used by the 
court, in the assertion, which, we submit, is wholly unfounded, that the Ordinance of 1787 
was a “ compact”’ “ between the original States and the people and States of the territory.” 
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it might well be, that it might be a law of such a character that it would affect 
them ‘‘ necessarily and in its direct operation.” ‘Take this very Legal Tender 
Act as an illustration. It was not passed to affect contracts; therefore it 
affected them ‘‘ incidentally only ;” yet it did nevertheless affect them ‘‘ necessa- 
rily and in its direct operation.” Now all this reference to the spirit of the Con- 
stitution as forbidding legislation which impairs the obligation of contracts, is 
useless, and therefore should have been omitted, unless the court meant to say, 
that if they had come to a different conclusion regarding the necessity of the 
legal tender law to the execution of a lawful power of Congress, they would 
still have held it unconstitutional, because it contravened the spirit of the Con- 
stitution regarding the sacredness of contracts ; that the spirit of the Constitution 
forbids Congress from passing laws, except on the subject of bankruptcy, which 
impair the obligation of contracts; and that this is a clear deduction from the 
prohibition on the States from passing such laws. 

But here the question occurs, if this was the intent of the framers of the Con- 
stitution, why did not they prohibit Congress, as well as the States, from passing 
laws impairing the obligation of contracts ? 

In answering this question, it must be observed, that the Chief Justice is speak- 
ing of a ‘‘ principle pervading the entire body of legislation,” and not of a specific 
power, like the power to coin money, to make war, &c. In a case where a spe- 
cific power is prohibited to the States, and not expressly granted to Congress, 
there is room for argument, that it is reserved to the people; that neither Con- 
gress nor the States can exercise the power. But, except in respect to bank- 
ruptey, a power to pass laws impairing the obligation of contracts is not an express 
power of Government, like the power to make war or to coin money. The im- 
pairing of the obligation of contracts, except, of course, by means of bankruptcy 
laws, which are expressly provided for, is, in general certainly, a mere incidental 
effect of legislation, and not the object aimed at. It follows, therefore, that if a 
government has the power to pass laws at all, it can pass laws which have or 
may have the effect of impairing the obligation of contracts, unless it is pro- 
hibited from so doing by its political superior. If, now, that political superior 
establishes two governments acting in different spheres, and prohibits one only 
from passing laws impairing the obligation of contracts, the plain inference is, 
that there is no such restriction on the action of the other. 

But the Chief Justice finds, also, two express prohibitions addressed to the 
General Government in the Constitution, which he regards as forbidding Congress 
making the notes of the Government a legal tender for past debts; namely, that 
private property shall not be taken for public use without compensation, and that 
no person shall be deprived of his property without due process of law. To the 
cogent reply to these suggestions contained in the dissenting opinion, we may add, 
that the former clause manifestly regarded the exercise of the right of eminent 
domain ; and to consider it as applying to an incidental effect of a currency law, 
affecting values, and thereby private debts, is a stretch of interpretation requiring 
considerable imagination. 

To sum up: all the members of the court (except Mr. Justice Grier) agree in 
construing the Legal Tender Law as applicable to pre-existing debts; they all 
agree that Congress has the power to make direct issues of paper currency; they 
agree that it is for the court to determine whether it is necessary or expedient, 
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in order to the accomplishment of any granted power, to give this currency the 
attribute of being a legal tender. Then the court divides: the majority, headed 
by the Chief Justice, come to the conclusion that this attribute was not necessary 
to the accomplishment of any granted power; the minority, headed by Mr. Jus- 
tice Miller, think it was. Moreover, the majority hold that even if they had 
come to a different conclusion, and had conceded the necessity of giving to these 
notes this character of legal tender, they would still have been obliged to declare 
the law unconstitutional, because it conflicted with the ‘ spirit” of the Constitu- 
tion by impairing the obligation of contracts, and with its letter, by taking pri- 
vate property for public use without compensation, and depriving persons of their 
property without due process of law. The minority, on the other hand, decline 
to admit the existence in the Constitution of any such code of ethics, and assert 
that neither of the two prohibitions referred to can be held to have any applica- 
tion to such a case as this. 

We cannot leave this subject without a few further suggestions. Coinciding 
as we do with the opinion of the minority of the court, in holding that neither the 
spirit of ‘* justice,” nor the express provisions of the Constitution regarding pri- 
vate property, prohibit Congress from issuing and giving the quality of legal 
tender to a currency; and believing, that, if it is admitted that Congress has 
deemed such action needful for the attainment of a lawful end, the court must 
regard the decision of Congress on this question of necessity as final, — there is, 
in the opinion of the majority of the court, so far as we can see, no sufficient 
ground for holding the law unconstitutional. But, in our judgment, the majority 
of the court left their strongest ground when they conceded to their opponents 
the power in the General Government of issuing a paper currency. That power 
granted, the giving a legal tender character to that currency is merely a question 
for the discretion of Congress, unless the ‘‘spirit ” or the letter of the Constitu- 
tion prohibit any legislation of this kind as affecting private property. We do 
not regard these objections as able to stand. But we do consider it as a fair mat- 
ter for argument certainly, whether, under a reasonably strict interpretation of the 
Constitution, Congress is not prohibited, by fair implication, from issuing a note 
currency. Unless this power is incident to that of borrowing money, it is not 
given even by implication in any of the financial clauses of the Constitution. And 
it is certainly a fair question, whether Congress, having express grants of the 
power to coin money, to borrow that money, and to fill its coffers by taxa- 
tion with that money, has any further financial powers: whether the power to 
emit bills of credit as currency is not a different sort of thing altogether; and 


whether it is not reasonable to suppose that the express grants of coining, bor-. 


rowing, and taxing, exhaust the financial power of Congress on the subject of the 
currency. 

If it be said that the power to issue a note currency is incidental to the 
power to make war, to maintain an army and navy, &c., it may be replied, that 
it is equally incidental to all the other powers of the Government, for all require 
money for their exercise; and the fact that the war power requires more money 
than the post-office, for instance, does not change the relation which a currency 
law bears to both powers. A law providing a note currency for the payment of the 
soldiers or of the postmasters is undoubtedly a law having for its object the exer- 
cise of a power granted to Congress; and there is no express prohibition in 
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the Constitution against such a law; but is not the whole subject of the ways 
and means of meeting these expenditures covered by certain express financial 
provisions in the Constitution? ‘Towns and cities, for instance, have the power 
to erect town-halls, school-houses, &c., and, for this purpose, have the power to 
tax and the power to borrow. But could a town legally pay its contractors 
in certificates of indebtedness of the description and denominations of currency ? 
We are not now speaking of the legal tender question at all, but simply of the 
power to issue certificates of indebtedness in the form of currency notes. If, 
then, the power to issue a paper currency is not properly deducible from the 
power to borrow, or the power to tax, or the power to coin, and if it be main- 
tained that all the powers of the Federal Government in the matter of money are 
confined to these three expressly given powers, we think that there might be 
a pretty strong argument made out against the issue of any paper currency 
at all. 

However this might have been decided, had the whole question been met 
fairly by the court when it was first presented, in Bronson v. Rodes, it is certainly 
now settled law that a note currency is within the powers of Congress. All the 
court agree in this, as we learn from the opinions in the case before us; and we 
do not mean to doubt the correctness of the decision. But we do mean to say, 
that those who admit the power of Congress to issue notes as currency must 
admit the power of Congress to make those notes a legal tender for pre-existing 
debts, unless they coincide with the Chief Justice in his view that the “ spirit” 
of the Constitution is violated by such a law, or that the clauses relating to 
taking private property without compensation, and depriving a man of his prop- 
erty without due process of law, apply to the incidental loss suffered by a creditor 
when he is obliged to receive legal tenders instead of gold. 

If, on the other hand, it is admitted that Congress, acting for a lawful end, 
can issue notes as currency, that the General Government is bound by no ethical 
principle as to the incidental effect of its legislation on existing contracts, and 
that the two prohibitions above referred to cannot, by any sound construction, be 
held to embrace such incidental effect, then, we submit, that Congress can go 
farther, and can make its notes a legal tender for existing debts, without exceed- 
ing its powers under the Constitution of the United States. 


Srxce our last issue, the nomination of the Attorney General, as Associate Jus- 
tice of the Supreme Court, has been rejected by the Senate, and Judge Strortg, 
of Pennsylvania, and Mr. Bradley, of New Jersey, have been nominated to fill 
the vacant places upon the Bench. They have both, after some delay, been 
confirmed and have taken their seats on the Bench. 

Judge Grier, after more than twenty-three years of service on the Bench of 
the Supreme Court, retired on Feb. 1, 1870. 


NEW YORK. 


Bar Association. — The space devoted to the legal tender decision compels 
us to omit most of the matter which we had prepared for the Summary. But 
we cannot let this number go to press without an expression of our best wishes 
for the Bar Association which has been started in New York under such prom- 
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ising auspices. We all know the evil name that some of the New York judges 
have gotten themselves, but the Bench could never have become what it is if the 
Bar had been what it ought to be. We hail with delight this attempt to clear its 
skirts from shame and disgrace, and trust that the Association will be, in the 
words of Mr. Evarts, ‘‘an honest, a sincere, a brave, a considerate, a determined, 
a persistent, and an absolutely fearless organization of the Bar of New York.” 


The following are the most important provisions of the Constitution of the 
Bar Association, adopted Feb. 15, 1870: — 


ARTICLE I. 
This Association shall be called ‘‘ The Bar Association of the City of New 
York.” 
ARTICLE II. 
The Association is established to maintain the honor and dignity of the pro- 
fession of the law, to cultivate social intercourse among its members, and to in- 
crease its usefulness in promoting the due administration of justice. 


ARTICLE III. 
SECTION I. 

The members of the Bar who signed the preliminary articles are hereby de- 
clared to be members of this Association, but such of them as shall omit to sub- 
scribe to this Constitution, and pay the admission fee, on or before the 15th day 
of March next, shall cease to be members, and can only become such by subse- 
quent admission. 

Any member of the profession, in good standing, residing or practising in the 


city of New York, may become a member, by vote of the Association, on recom- 
mendation of the Committee on Admissions as hereinafter provided, and on sub- 
scribing to this constitution and paying the admission fee. 


SECTION II. 


The Committee on Admissions shall have power to make such regulations in 
relation to proposals for membership and notice thereof, as they may from time 
to time deem needful. Candidates against whom there shall be five negative votes 
in the committee shall not be recommended for admission. Upon being recom- 
mended, a vote by ballot shall be taken in the Association, and one negative vote 
in every five shall exclude the candidate. 


ARTICLE IX. 
ADMISSION AND ANNUAL FEES. 


The admission fee shall be fifty dollars, to be paid on signing the constitution. 

The annual dues shall be forty dollars, payable half-yearly, on the first days 
of May and November, each year; and any member in default, after thirty days’ 
notice, shall cease to be a member, unless excused by order of the Executive 
Committee. 

In case of members of less than six years’ standing at the Bar, the Executive 
Committee may. until they shall have attained that standing, give them a credit for 
one-half their initiation fee, and remit one-half their annual dues. 
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SUMMARY OF EVENTS. 


ARTICLE X. 


Any member of the Association may be suspended or expelled for misconduct 
in his relations to this Association or in his profession, on conviction thereof in 
such manner as may be prescribed by the By-laws, and all interest in the property 
of the Association, of persons resigning or otherwise ceasing to be members, 
shall vest in the Association. 


Unirep Srares District Court (Southern District of New York), Buatcu- 
rorD, J.—John N. Cushing et al. v. John Laird the younger. Libel in admi- 
ralty in personam in a cause of spoliation civil and maritime. The substance of 
the libel is that the ship Sonora, owned by the libellants, was, on the 26th Decem- 
ber, 1863, while on the high seas in the Straits of Malacca, piratically burned 
and entirely destroyed by the master of an armed vessel called the Alabama, then 
owned by the respondent. The respondent is a subject and resident of the King- 
dom of Great Britain, and was not in the United States at the time of the com- 
mencement of these proceedings, and has not been within the limits of the United 
States since that time, and has not appeared in said proceedings. Certain effects 
and credits of the respondent in the hands of garnishees were attached. Motion 
was made to discharge as against certain of the garnishees the attachment made 
under said process. The main question argued on the motion was the question of 
jurisdiction. It was contended for the garnishees that the court had no jurisdiction 
of the action, because it had acquired none of the person of the respondent, and that 
the inhibition of the eleventh section of the Act of Sept. 24, 1789 (1 U. S. Stat. 
at Large, 78) was applicable. But the court held that as it did not appear that the 
defendant ever had been an inhabitant of the United States, the provision from 
the eleventh section did not apply, even though it should be conceded that this 
suit was such a civil suit as was intended by the provision in that section: that the 
processes in this case were such as were authorized: by the second rule in admi- 
ralty prescribed by the Supreme Court in March, 1845, providing that ‘ In suits 
in personam the mesne process may be by a simple warrant of arrest of the person 
of the defendant in the nature of a capias; or by a warrant of arrest of the person 
of the defendant, with a clause therein that if he cannot be found, to attach his 
goods and chattels to the amount sued for, or, if such property cannot be found, 
to attach his credits and effects to the amount sued for, in the hands of the gar- 
nishees named therein,” &c. ; that the exercise of jurisdiction in admiralty through 
the service of such process was held to be rightful in Manro v. Almeida (10 
Wheat. 473). But it was farther contended in behalf of the garnishees, that 
title 28 of ‘‘ Clerke’s Praxis,” cited by the court in Manro v. Almeida in support 
of their view, and the decision in that case, went no farther than to hold that the 
process of attachment is proper in a civil cause in personam in admiralty where 
the defendant has concealed himself or has absconded, and not in a case like the 
present, where he is merely absent, and cannot be properly said to have concealed 
himself or to have absconded. But the court said that titles of Clerke were in- 
correctly rendered in the translation referred to in Manro v. Almeida, and that 
an examination of the original showed the proceeding to apply to absence as well 
as to absconding ; and held that no sound difference in principle could be main- 
tained between the propriety of resorting to the species of attachment referred 
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to in acase where the defendant is absent from the jurisdiction by absconding and 
in other cases of absence, there being equally in all cases the want of proper per- 
sonal service of the process, on the respondent, and the absence of the defendant 
from the jurisdiction and the presence of attachable property within the jurisdic- 
tion: and that the practice of issuing a foreign attachment against the property 
of a respondent in the hands of third persons in order to compel the appearance 
of the respondent in a suit in personam, and to apply such property to the satis- 
faction of the decree in the suit has been the practice recognized as appropriate 
in civil suits in admiralty in the admiralty courts in the Southern District of New 
York and in Massachusetts (citing Reed v. Hussey, 1 BL. & How. 525; Shorey 
vy. Rennell, 1 Sprague, 418; and Atkins vy. The Fibre Disintegrating Co., 1 Bene~ 
dict, 118); and that the cases of Wilson vy. Pierce (15 Monthly Law Reporter, 
137), and Blair v. Bemis, in the District Court for Connecticut, were opposed to 
the general current of authority and to the understanding and practice of the 
profession. — The N. Y. Daily Transcript, March 17, 1870. 
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